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IN THE 

United States Court of Appeals 

For the District of Columbia Circuit 
October Term, 1955 


No. 12,960 


THE UNION NATIONAL BANK OF CLARKSBURG, a Corpo¬ 
ration, 229 West Main Street, Clarksburg, West Virginia, i 

THE EMPIRE NATIONAL BANK OF CLARKSBURG, a corpo¬ 
ration, 400 West Main Street, Clarksburg, West Virginia, ; 

THE MERCHANTS NATIONAL BANK OF WEST VIRGINIA 
at Clarksburg, 300 West Main Street, Clarksburg, West Virginia, 

BRIDGEPORT BANK, a corporation, 138 West Main Street, 
Bridgeport, West Virginia, 

FIRST NATIONAL BANK AT SALEM, a corporation, 101 East 
Main Street, Salem, West Virginia, 

THE HARRISON COUNTY BANK, a corporation, 

Lost Creek, West Virginia, 

COMMUNITY SAVINGS AND LOAN COMPANY, a corporation, 
217 South Third Street, Clarksburg, West Virginia, 

Appellants, 


Home Loan Bank Board, et al., 

Appellees. 


Appeal from the United Slates District Court 
for the District of Columbia 
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34 Filed April 25, 1955 

IN THE UNITED STATES DISTRICT COURT ♦ 

FOR THE DISTRICT OF COLUMBIA 

4 

i 

Civil Action Xo. 1857-’55 

THE UNION NATIONAL BANK OF CLARKSBURG, a Corpo- 4 

ration, 229 West Main Street, Clarksburg, West Virginia, A 

TIIE EMPIRE NATIONAL BANK OF CLARKSBURG, a corpo- A 

ration, 400 West Main Street, Clarksburg, West Virginia, 

TIIE MERCHANTS NATIONAL BANK OF WEST VIRGINIA ^ 

at Clarksburg, 300 West Main Street, Clarksburg, West Virginia, ^ 

BRIDGEPORT BANK, a corporation, 138 West Main Street, 4 

Bridgeport, West Virginia, 

FIRST NATIONAL BANK AT SALEM, a corporation, 101 East ¥ 

Main Street, Salem, West Virginia, ^ 

TIIE HARRISON COUNTY BANK, a corporation. 

Lost Creek, West Virginia, + 

COMMUNITY SAVINGS AND LOAN COMPANY, a corporation, 4 

217 South Third Street, Clarksburg, West Virginia, 

Plaintiffs. ** 

v. ^ 

HOME LOAN BANK BOARD, 101 Indiana Avenue, N. W„ « 

Washington, D. C., 

WALTER W. McALLISTER AND IRA DIXON, individually and 

as members of the Home Loan Bank Board, 101 Indiana Ave- •• 

nue, X. W., Washington, D. C., 

Defendants. 

Complaint for Declaratory Judgment and Preliminary and 
Permanent Injunctive Relief 

4 

35 Jurisdiction and Venue t 

1 . This is a civil action arising under the Home Owners’ -4 
Loan Act of 1933, as amended (4S Stat. 12S, 12 U.S.C. 
sec. 1461 et seq.) and the Due process Clause of the Fifth 
Amendment of the United States Constitution. This Court * 
has jurisdiction under 28 U.S.C. secs. 1331, 1332(a)(1), 4 

1391(b) and 2201; Section 10 of the Administrative Pro¬ 
cedure Act (60 Stat. 243; 5 U.S.C. sec. 1009); and Section 
11-305 and 11-306, D.C. Code (1951). Plaintiffs have A 

* 

4 

4 

A 


r 
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suffered and will suffer legal wrong, are adversely affected 
by and aggrieved by the actions of defendants complained 
of here. The amount in controversy exceeds the amount of 
$3,000.00, exclusive of interests and costs. The plaintiffs 
are all corporations organized and doing business in the 
State of West Virginia and as such are citizens and' resi¬ 
dents of the State of West Virginia; and the defendants 
are citizens and residents of the District of Columbia. 

2. The agency action sought to be reviewed, reversed, 
held invalid and enjoined is the action of the Home Loan 
Bank Board on March 14, 1955, approving the application 
of James A. Marstiller and others (Applicants), for per¬ 
mission to organize a Federal savings and loan associa¬ 
tion in Clarksburg, West Virginia (Clarksburg), without 
complying with the procedural requirements imposed by 
the Administrative Procedure Act (60 Stat. 243, 5 U.S.C. 
1001 et seq .); without substantial evidence in the record, 
considered as a whole, to support its decision; and with¬ 
out providing procedures consonant with the fundamental 
concepts of due process during the course of the hearing 
and the further consideration of said application. 

36 Parties 

3. Plaintiff The Union National Bank of "Clarksburg is 
a national banking corporation organized under the laws 
of the United States of America. Its main office is located 
at 229 West Main Street, Clarksburg, West Virginia. 

4. Plaintiff The Empire National Bank of Clarksburg is 
a national banking corporation organized under the laws of 
the United States of America. Its offices are located at 
400 West Main Street, Clarksburg, West Virginia, j 

5. Plaintiff The Merchants National Bank of West Vir¬ 
ginia at Clarksburg is a national banking corporation or¬ 
ganized under the laws of the United States of America. 
Its offices are located at 300 West Main Street, Clarks¬ 
burg, West Virginia. 



6. Plaintiff Bridgeport Bank is a state banking corpora¬ 
tion organized under the laws of the State of West Vir¬ 
ginia. Its offices are located at 138 West Main Street, 
Bridgeport, West Virginia. 

7. Plaintiff First National Bank at Salem is a national 
banking corporation organized under the laws of the United 
States of America. Its offices are located at 101 East Main 
Street, Salem, West Virginia. 

8. Plaintiff The Harrison County Bank is a state bank¬ 
ing corporation organized under the laws of the State of 
West Virginia. Its offices are located at Lost Creek, West 
Virginia. 

9. Plaintiff Community Savings and Loan Company is 
an industrial savings and loan company organized under 
the laws of the State of West Virginia. Its offices are 
located at 217 South Third Street, Clarksburg, West Vir¬ 
ginia. 

37 10. Defendant Home Loan Bank Board (Board) 

is an unincorporated agency of the United States 
created by the Federal Home Loan Bank Act, as amended 
(47 Stat. 736; 12 U.S.C. sec. 1437). It was reorganized 
under the provisions of 1947 Reorganization Plan No. 3, 
Section 2, as amended (12 F.R. 4981; 61 Stat. 954). 

11. Defendants Walter W. McAllister and Ira Dixon are 
members of the Board. Their official residence is at 101 
Indiana Avenue, N. W., Washington, D. C. The office of 
the third member of the Board became vacant during the 
pendency of the proceedings before the Board complained 
of here and before the submission of the proceeding to the 
Board on briefs. It is still vacant at the time of the filing 
of this complaint. 

Thrift and Home-Loan Activities of Plaintiffs 

12. Each of the plaintiffs, pursuant to powers granted 
it under its charter and the laws of the sovereignty under 
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which it was created, and subject to the supervision of ; the 
Comptroller of the Currency of the United States (in the 
case of plaintiff national banks) or the Commissioner of 
Banking of the State of West Virginia (in the case of 
plaintiff state banks and Community Savings and Loan 
Company) is currently encouraging and has for many 
vears encouraged thrift and home-financing among the 
people of the Clarksburg area. Plaintiffs’ thrift and sav¬ 
ings accounts are insured by the Federal Deposit Insur¬ 
ance Corporation for $10,000 each. Plaintiffs make home¬ 
financing loans on the security of mortgages on residence 
properties. Each plaintiff is a “properly conducted exist¬ 
ing local thrift and home-financing” institution with- 


38 in the meaning of Section 5(e) of the Home Owners’ 
Loan Act of 1933, as amended (48 Stat. 132; 12 U.S.C. 
sec. 1464(e)). I 


13. Lending on the security of home mortgages in the 
Clarksburg area produces a substantial and valuable part 
of the revenues and income of each plaintiff. Each plain¬ 
tiff, except Community Savings and Loan Company, real¬ 
izes more than $3,000 a year from its mortgage lending to 
such borrowers. 


14. Savings and time deposits are the chief source of 

the funds used by plaintiffs in making home mortgage 
loans. , 

15. Plaintiffs had the following amounts of home mort¬ 
gage loans and savings and time deposits as of December 
31, 1954: 
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Home Mort¬ 

Time and Sav¬ 



gage Loans 

ings Deposits 

* 

The Union National Bank 



4 

of Clarksburg 

$4,300,077.47 

$8,311,725.25 

i 

The Empire National 



A 

l 

Bank of Clarksburg 

2,541,116.69 

8,416,295.53 

A 

The Merchants National 



A 

Bank of West Virginia 




at Clarksburg 

754,293.12 

2,372,290.51 

\ 

Bridgeport Bank 

570,622.16 

1,196,603.53 

*9 

First National Bank at 



A 

Salem 

172,764.03 

546,737.74 

19 

The Harrison County Bank 170,610.32 

633,763.31 


Community Savings and 



* 

Loan Company 

28,392.00 

428,636.77 

-A 

16. The following schedule shows the number and 

n 

amount of home mortgage loans made 

each vear from 

V 

** 

1946 through November 30, 

1954, by all the plaintiffs: 

* 

Year Total Number 

Total Amount 

* 

1946 

679 

$2,191,310.00 

4 

1947 

6S4 

2,530,110.00 

4 

1948 

735 

2,901,250.00 


1949 

710 

2,835,711.00 


1950 

792 

2,907,666.00 

\ 

1951 

780 

3,310,774.00 


39 1952 

787 

3,372,750.00 

A 

1953 

808 

3,547,278.00 

t 

1954 

731 

3,462,443.00 

A 


6706 

$27,059,282.00 



These figures include loans for $2,238,550.00 insured by the 
Federal Housing Administration and 389 loans made by 
banks to veterans insured by the Veterans Administration 
for $1,621,070.00. 
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17. The plaintiffs are all located in Harrison County, 

West Virginia, of which Clarksburg is the county seat. 
The population of Harrison County in 1950 was 85,290. 
The population of Clarksburg in 1950 was 32,014. The 
economy of the area is largely dependent upon the soft 
coal industry. Business in the area has been and is in a 
depressed condition. The population of Harrison County 
has been decreasing for the past four to five years. Build¬ 
ing activities are decreasing. Existing thrift and home- 
financing facilities are more than adequate for the needs 
of the community. ; 

18. Plaintiffs vigorously compete with one another and 
with other lending institutions for the thrift and home- 
financing demand of the people of the Clarksburg qrea. 
Each plaintiff will compete with the Federal savings and 
loan association which the Board by its unlawful action 
has permitted to be organized. The association, if success¬ 
ful, will unduly injure plaintiffs. 

19. Each plaintiff has more funds available for making 
home mortgage loans than it can find borrowers for be¬ 
cause of the present small demand for mortgage money 
among the people of the Clarksburg area. 

The Agency Proceedings 

20. James A. Marstiller and others, by application dated 
.September 7, 1954, applied to the Board, through 

40 the Board’s agent, the District Federal Home Loan 
Bank in Pittsburgh, Pennsylvania, for permission to 
organize a Federal savings and loan association to be lo¬ 
cated in Clarksburg. Pursuant to order of the Board hear¬ 
ing was held on December 21, 1954, in the Board’s heading 
room at 101 Indiana Avenue, N. W., Washington, D. C. 
Plaintiff’s participated in the hearing by their officers, 
representatives and counsel, and introduced evidence 
through testimony and by exhibits. 


A 



21. The Hearing Officer who conducted the hearing was 
J. Aldrich Hall, Esq., who was designated as Hearing 
Officer by T. Wade Harrison, Esq., General Counsel for the 
Board. At the time of his designation Mr. Hall was Asso¬ 
ciate General Counsel for the Board. He was subsequently 
appointed as Acting General Counsel and was appointed 
General Counsel before Resolution No. 8237 approving 
the application was issued bv the Board on March 14, 
1955. The Hearing Officer was not appointed in accordance 
with Section 11 of the Administrative Procedure Act; he 
submitted no initial or recommended decision to the Board; 
he made no findings of fact; nor did he provide opportunity 
for the parties to submit exceptions or proposed findings 
with supporting reasons for such exceptions or proposed 
findings. 

22. Mr. Harold L. Tweedy, a Vice President of the 
Federal Home Loan Bank of Pittsburgh, an agency of the 
Board, appeared at the hearing in support of the applica¬ 
tion. 

23. In the brief filed on February 5, 1955, plaintiffs The 
Union National Bank of Clarksburg, and others, moved 
and requested that the proceeding before the Board be 
handled in all respects in accordance with the require¬ 
ments and procedures specified in the Administrative Pro¬ 
cedure Act. (5 U.S.C. 1001 ct seq.). On February 14, 

1955, before the filing of Applicant’s reply brief, 
41 and, as plaintiffs are informed and believe, before 

submission of the case to the Board for decision, 
the plaintiffs filed with the Board a Petition and Motion 
for Reconsideration and Rehearing (attached hereto as 
Exhibit A), requesting that the proceeding be referred to 
a properly appointed, certified and qualified Trial Ex¬ 
aminer for rehearing; that the evidence be taken in full; 
and that all the proceedings in the case, from the selection, 
appointment and qualification of the Trial Examiner to 
the final determination and decision, be in accordance with 
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the provisions, requirements and procedures set forth and 
t contained in the Administrative Procedure Act. 
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24. On March 16, 1955, plaintiffs were served through 
the mails with a copy of the Board’s decision. This de¬ 
cision (Resolution 8237, dated March 14, 1955, and at¬ 
tached hereto as Exhibit B), granted Applicants permis¬ 
sion to organize a Federal savings and loan association in 
Clarksburg (subject to certain conditions) and denied the 
Petition and Motion for Reconsideration and Reheating 
filed on February 14, 1955 (erroneously stated in the Reso¬ 
lution to have been filed on February 17, 1955). Prior 
to reaching this decision the Board had submitted! no 
initial or tentative decision; nor had it afforded the parties 
opportunity to submit for its consideration proposed find¬ 
ings, conclusions or exceptions with supporting reasons; 
nor had it made anv findings of basic facts. 

25. On March 30, 1955, plaintiffs filed with the Board a 
Petition for Reversal and Rehearing (attached hereto as 
Exhibit C), together with a Supporting Memorandum. The 
Petition requested that the decision, order or resolution 
entered on March 14, 1955, be vacated, reversed and ; set 

aside and that a proper decision, order or resolu- 
42 tion be entered denying the application. In the 

alternative, the Petition requested that the case be 
reheard in its entirety either before the Board or a mem¬ 
ber thereof or before a properly selected, appointed and 
qualified Trial Examiner; that the evidence be taken anew; 
and that the rehearing, reconsideration and decision of the 
case he conducted in all respects in accordance withj the 
procedures set forth and specified in the Administrative 
Procedure Act. i 

26. On April 22, 1955, plaintiffs were served with a copy 
of the Board’s resolution denying plaintiffs’ Petition filed 
as aforesaid on March 30, 1955. (Resolution No. 8338, 
dated April 20, 1955, copy attached hereto as Exhibit D). 


f 27. The transcript of the evidence introduced at the 

hearing contains no substantial evidence showing that; (a) 

! 
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a necessity exists for a Federal savings and loan associa¬ 
tion in Clarksburg or in the Clarksburg area, or (b) that 
there is a reasonable probability that such an association 
could be successful without causing undue injury to prop¬ 
erly conducted thrift and home-financing institutions serv- 
ing the area. 

28. The weight of the substantial, credible evidence con¬ 
tained in the transcript made at the hearing shows (a) 
that no necessity exists for a Federal savings and loan 
association in Clarksburg or in the Clarksburg area, and 
(b) that there is no reasonable probability that such an 
association would be successful without causing undue in¬ 
jury to properly conducted local thrift and home-financing 
institutions serving the area. 

Unlawful Acts 

29. The board and the members thereof as individuals 
acted illegally and contrary to the law and to the 

43 injury of plaintiffs in granting the application to 
organize a Federal savings and loan association in 
Clarksburg in the following respects: 

(a) Failing to secure to plaintiffs substantial rights to 

which they are entitled by virtue of the Administrative 

Procedure Act bv: 

* 

(i) failure of the Hearing Officer to submit a recom¬ 
mended decision to the Board (Section 8(a) of the A.P.A.; 
5 IT.S.C. sec. 1007(a)); 

(ii) failure of the Board or any member thereof or a 
Hearing Officer appointed pursuant to the Administrative 
Procedure Act to preside over and conduct the hearing 
(Section 5(c) and 8(a) of the A.P.A.; 5 U.S.C. secs. 1004 
(e) and 1007(a)); 

(iii) failure of the Board to permit an opportunity to 
the plaintiffs to submit proposed findings, conclusions and 
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exceptions with reasons in support thereof (Section 8 of 
the A.P.A.; 5 U.S.C. sec. 1007); 

(iv) failure of the Board to submit an initial or tenta¬ 
tive decisions, or in lieu thereof a finding that due, and 
timely execution of its functions imperatively and un¬ 
avoidably require that it omit such initial or tentative 
decision (Section 8 of the A.P.A.; 5 U.S.C. sec. 1007); 

(v) failure of the Board to make any findings of basic 
facts upon the record of the proceedings before it (Section 
8 of the A.P.A.; 5 U.S.C. sec. 1007). 

(b) By failing to secure to plaintiffs the following basic 
and fundamental prerequisites of procedural due process: 

44 (i) the entering of findings of fact based upon 

the record of the proceedings before the Board; 

(ii) the appointment of a Hearing Officer sufficiently 
without the supervision and control of the Board to enable 
him to render an impartial decision. 

(c) Approving the application without substantial evi¬ 
dence in the record upon which to base such a decision. 

(d) By denying by Resolutions Nos. 8237 and 8338 the 
relief requested by plaintiffs in their motions and petitions 
filed on February 14, 1955, and March 30, 1955. 

i 

I 

Damage to Plaintiffs i 

30. On information and belief plaintiffs allege that Ap¬ 
plicants, relying upon the permission the Board granted 
by Resolution No. 8237, are presently taking steps neces¬ 
sary to open an office in Clarksburg when they have com¬ 
plied with the terms and conditions the Board requires 
them to meet before a Charter will issue. Plaintiffs further 
allege on information and belief that applicants will be 
able to comply with the terms and conditions required by 
the Board within the next several months or even weeks, 
unless this Court declares the Board Resolution No. 8237 



illegal and void and suspends, vacates and annuls said 
Resolution. 

31. On information and belief plaintiffs allege that 
among the conditions required by the Board to be met be¬ 
fore the issuance of a Charter are requirements as to (a) 
a minimum number of subscribers to the association’s 

capital and (b) a minimum amount of capital to be 
45 paid into the association savings accounts upon 
issuance of a Charter to it. Plaintiffs allege upon 
information and belief that Applicants are presently con¬ 
ducting a campaign to attract contributors to the proposed 
association. The result of such a campaign will be and is 
to draw to the proposed association not only new savings 
funds but savings funds now on deposit with plaintiffs. It 
is the considered judgment of the plaintiffs that such a 
campaign will cause them substantial and serious loss of 
savings accounts to the proposed association. 

32. The granting of a Charter and the opening and op¬ 
eration of the Association in Clarksburg pursuant to per¬ 
mission granted by the Board would, in view (a) of the 
present economic condition of the Clarksburg area, (b) 
the plaintiff’s excess of money available for mortgage 
lending, and (c) the vigorous competition between the 
plaintiffs for the thrift accounts and the home-financing 
business of the people of the Clarksburg area, cause the 
plaintiffs immediate and future severe and substantial dam¬ 
age in the following respects: 

(a) The loss of existing and potential savings deposit 
customers; 

(b) The loss of potential mortgage customers; 

(c) The lowering of their legal lending limitation and 
consequent pro tanto proscription of their ability to carry 
on a home-financing and mortgage lending business. 

33. Plaintiffs are “properly conducted existing local 
thrift and home-financing institutions” in Harrison Coun- 
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ty, West Virginia, who have suffered and will suffer legal 
wrong and undue injury as the result of defendants’, un¬ 
lawful actions. Plaintiffs have standing under the 

46 Home Owners Loan Act of 1944, as amended (12 
U.S.C. 1464(e)), under the Administrative Pro¬ 
cedure Act (5 U.S.C. 1009(a)), under 28 U.S.C. secs. 1331 
and 2201, and under Sections 11-305 and 11-306, D.C. Code 
(1951), to seek judicial review. Plaintiffs are aggrieved by 
the actions of the Board complained of herein. 

Prayer for Relief 

Wherefore, plaintiffs respectfully pray that this Honor- 

i 

able Court: 

1. Find and declare that the decisions of the Home Loan 
Bank Board complained of herein were unlawful. 

2. Find and declare that the procedure followed by the 
Home Loan Bank Board leading up to the adoption of its 
Resolutions Nos. 8237 and 8338 complained of herein was 
unlawful. 

3. Cancel and set aside the decision of the Home Loan 
Bank Board complained of herein as not being supported 
by any substantial evidence. 

i 

4. Cancel and set aside the decision of the Home Loan 
Bank Board complained of herein as being contrary to the 
law and the evidence. 

5. Permanently enjoin the issuance of a Charter pur¬ 
suant to Board Resolution No. S237. 

6. Permanently enjoin and set aside Board Resolution 

No. 8237 issued on March 14, 1955. ; 

7. Issue a preliminary injunction enjoining the Board 

and its members from keeping Resolution No. 8237 

47 in effect until such time as this Court can hear and 
determine the matters complained of herein. 



8. Grant to these plaintiffs such further and other relief 
as may be just and proper in the circumstances. 

George W. McQuaix 
George W. McQuain 
Union Bank Building 
Clarksburg, W. Va. 

Henry C. I ken berry, Jr. 

Henry C. Ikenberrv, Jr. 

Shoreham Building 
Washington, D. C. 

Cecil B. Highland, Jr. 

Cecil B. Highland, Jr. 

Empire Bank Building 
Clarksburg, W. Va. 

Lawrence R. Lynch 
Lawrence R. Lynch 
216 Court Street 
Clarksburg, W. Va. 

Attorneys for Plaintiff's 

Steptoe & Johnson 
Steptoe & Johnson 
Shoreham Building 
Washington, D. C. 

Of Counsel 


48 Filed April 25, 1955 

State of West Virginia, 

County of Harrison, To-Wit: 

Luther S. Berry, being duly sworn deposes and says that 
he resides at Clarksburg, West Virginia; that he is the 
Executive Vice-President of The Union National Bank of 
Clarksburg, one of the plaintiffs in this action; that he 
has read the foregoing complaint and knows the contents 


thereof; and that he verily believes the facts stated therein 
to be true. 

Luther S. Berry 
Luther S. Berry 

( 

! 

Subscribed and sworn to before me this 23rd day of 
April, 1955. 

Allene P. Eck, 

Allene P. Eck, 

Notary Public 

t 

My commission expires: August 29, 1960. 

49 Filed April 25, 1955 

Exhibit A 

i 

HOME LOAN BANK BOARD 
WASHINGTON, D. C. 

In the Matter of: 

Application of James A. Marsttller 

And Others. Resolution No. 7803. 

* * * * * * * * • | • 

55 Petitioners and movants, therefore, respectfully 

request and move that this proceeding be reconsid¬ 
ered and reheard; that it be referred to a properly ap¬ 
pointed, certified and qualified trial examiner for rehear¬ 
ing; that the evidence be taken in full; that the case be 
reheard and reconsidered in its entirety: and that all of 
the proceedings had in the case, from the selection,: ap¬ 
pointment and qualification of the trial examiner to the 
final determination and decision, be had in accordance jwith 
the provisions, requirements and procedures set forth and 
contained in the applicable enactments, acts and statutes, 
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particularly the provisions of the Administrative Pro¬ 
cedure Act (5 U.S.C.A. 1001 et seq.). * * * 


57 Filed April 25, 1955 

Exhibit B 

HOME LOAN BANK BOARD 

No. 8237 

Date: March 14, 1955 

Whereas, Home Loan Bank Board Resolution No. 7S03, 
dated November 12, 1954, provided for a hearing upon the 
application, dated September 7, 1954, by James A. Mar- 
stiller, et al., for permission to organize a Federal savings 
and loan association to be located in Clarksburg, West Vir¬ 
ginia; and 

Whereas, notice of such hearing was duly given; and 

Whereas, the said matter came on for hearing before a 
Hearing Officer for the Home Loan Bank Board in Room 
827, Federal Home Loan Bank Board Building, Washing¬ 
ton, D. C., on Tuesday, the twenty-first day of December, 
1954, at ten o’clock in the forenoon; and 

Whereas, the complete record of the cause and the 
merits of the application, together with the motion of the 
protestants for reconsideration filed February 17, 1955, 
have been duly considered; and 

Whereas, it is determined that the applicants are per¬ 
sons of good character and responsibility, that a necessity 
exists for the Federal savings and loan association in 
Clarksburg, West Virginia, that there is a reasonable 
probability of its usefulness and success, and that said 
Federal savings and loan association can be established in 
Clarksburg, West Virginia, without undue injury to prop¬ 
erly conducted existing local thrift and home-financing 
institutions serving the area; 
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Now, Therefore, It Is Resolved, that the motion for 
reconsideration filed by protestants on February 17, 1955 
is denied for the reason that Sections 7 and 8 of the Ad¬ 
ministrative Procedure Act are not applicable to the hear¬ 
ing held herein; and for the further reason that the ob¬ 
jections to the procedures had in said hearing were not 
timely made. 

And It Is Further Resolved, that the Application for 
Permission to Organize a Federal savings and loan asso¬ 
ciation in Clarksburg, West Virginia, dated September 7, 
1954, by James A. Marstiller, et til., is hereby approved 
subject to the applicants complying with such conditions 
as shall be established by further action of this Board. 

By the Home Loan Bank Board 

J. Francis Moore 
J. Francis Moore j 

Secretary 


58 Filed April 25, 1955 

Exhibit C 

HOME LOAN BANK BOARD 
WASHINGTON, D. C. 

In the Matter of : 

Application of James A. Marstiller 
And Others 

Petition for Reversal and Rehearing j 

* # # # • * * # * • 

64 Petitioners therefore pray that the decision and 
order or resolution entered herein on the 14th day of 
March, 1955, be reversed, vacated and set aside; that a 
proper decision and order or resolution be entered herein 
denying applicants the right to establish a Federal Sav¬ 
ings and Loan Association in Clarksburg, West Virginia, 
or in the alternative that this case be reheard in its; en¬ 
tirety either before the Board or a member thereof or be¬ 
fore a properly selected, appointed and qualified trial 
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examiner; that the evidence be taken anew; that the re¬ 
hearing, reconsideration and decision of the case be con¬ 
ducted in all respects in accordance with the procedures 
set forth and specified in the Administrative Procedure 
Act: that the application to establish a Federal Savings and 
Loan Association in Clarksburg West Virginia, be denied; 

and that petitioners be given all such other and 
65 further relief as the nature of the case may require 
and as may be proper under the circumstances. 


66 Filed April 25, 1955 

Exhibit D 

HOME LOAN BANK BOARD 

No. 8338 

Date: April 20, 1955 

Resolved, That the Petition filed March 30, 1955, by The 
Union National Bank of Clarksburg, The Empire National 
Bank of Clarksburg, The Merchants National Bank of 
West Virginia at Clarksburg, Bridgeport Bank, Bank of 
Shinnston, First National Bank at Salem, The Harrison 
County Bank, and Community Savings and Loan Company 
in the matter of the Application of James A. Marstiller 
and others for Permission to Organize a Federal Savings 
and Loan Association in Clarksburg, West Virginia, which 
Petition prays that the decision and order or resolution 
entered herein on the 14th day of March, 1955, be reversed, 
vacated, and set aside and for a rehearing, reconsidera¬ 
tion and decision, is hereby denied. 

By the Home Loan Bank Board 

J. Francis Moore 

J. Francis Moore 
Secretary 
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67 Filed May 20, 1955 

i 

Motion for Summary Judgment 

Come now the defendants and respectfully move, the 
Court to enter, pursuant to Rule 56 of the Federal Rules of 
Civil Procedure, a summary judgment in the defendants’ 
favor dismissing the action on the ground that there is no 
genuine issue as to any material fact and that the defend¬ 
ants are entitled to a judgment as a matter of law. 

This motion is based upon the attached affidavit of 
Walter W. McAllister, Chairman of the Home Loan Bank 
Board, and the transcript of hearing submitted therewith. 

The Court is respectfully referred to the memorandum 
of points and authorities filed in support of this motibn. 

Warren E. Burger 
Warren E. Burger 

Assistant Attorney General 

Edward H. Hickey 
Edward H. Hickey 
Donald B. MacGuineas 
Donald B. MacGuineas 
Attorneys, Department of 
Justice 

Counsel for Defendants 

Of Counsel: 

J. Aldrich Hall 

General Counsel I 

Mose Silverman 
Assistant General Counsel 
Home Loan Bank Board 
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243 Filed May 20, 1955 

Affidavit of Walter W. McAllister in Support of Defendant's 
Motion for Summary Judgment 

City of Washington \ 

District of Columbia j 

Walter W. McAllister, being first duly sworn on oath, 
deposes and says that he is, and since August 4, 1953, 
has been, Chairman of the Home Loan Bank Board, that 
he is one of the defendants in the above action, and that 
he makes this affidavit upon his own knowledge. 

On or about September 7, 1954, James A. Marstiller and 
others submitted to the Home Loan Bank Board an appli¬ 
cation for permission to organize a Federal savings and 
loan association to be located in Clarksburg, West Vir¬ 
ginia. Pursuant thereto and pursuant to the Rules and 
Regulations for the Federal Savings and Loan System, 
the Home Loan Bank Board on November 12, 1954 adopted 
its Resolution No. 7803, a true copy of which is hereto 
attached as Exhibit A, directing that a hearing be held on 
said application on the 21st day of December, 1954, and 
providing for publication of notice of such hearing. 

On or about December 9, 1954, each of the plaintiffs in 
the above action through its attornevs filed with the Home 
Loan Bank Board notice of its intention to appear at said 
hearing in opposition to the application. 

244 Pursuant to said Resolution No. 7803, a hearing 
on the application was held at the offices of the Home 

Loan Bank Board in Washington, D.C., on the 21st day 
of December, 1954, before a Hearing Officer designated 
by the General Counsel for the Board pursuant to in¬ 
struction from the Board. At the hearing the plaintiffs 
were present by their attorneys who examined and cross- 
examined witnesses, presented testimony and evidence, 
made argument, and thereafter filed a brief in opposition 
to the granting of the application. 

Thereafter, a complete transcript of the testimony given 
at said hearing, copy of which is submitted herewith, to- 
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gether with exhibits introduced as evidence at the hear¬ 
ing and copies of the briefs submitted by the applicants 
and the plaintiffs, was delivered to the Board by the Hear¬ 
ing Officer. The Board carefullv considered the testi- 
monv as shown by the transcript, the exhibits, and the 
briefs, and after such consideration, upon the basis there¬ 
of and upon the basis of its accumulated knowledge and 
experience in chartering, insuring and supervising the op¬ 
erations of more than 1,600 Federal savings and loan 
associations and in insuring more than 1,700 State-char¬ 
tered savings and loan associations, the operations of all 
of which institutions, with assets in excess of $24 billion 
dollars, are kept under close analysis by the Home Loan 
Bank Board, determined that: 

(a) a necessity existed for the facilities and services 
that would be made available by a new Federal sav¬ 
ings and loan association located in Clarksburg, 
West Virginia; 

(b) there was a reasonable probability that such asso¬ 
ciation would be useful in the community and would 
be successful in its operations; 


(c) such association could be established and operated 
without undue injury to properly conducted exist¬ 
ing local thrift and home-financing institutions then 


serving the area. 


The Board accordingly on March 14, 1955, adopted its 
Resolution No. 8237 granting permission to James A. 
Marstillcr and others to organize a Federal savings and 
loan association in accordance with the application, sub¬ 
ject to the applicants’ complying with such conditions as 
shall be established by further action by the Board. The 
Board established certain conditions by its Resolution 
No. 8237-A of March 14, 1955, requiring the named con¬ 
ditions to be complied with by September 30, 1955, unless 
prior to such date a request to the Board for an 
245 extension of time shall have been received and 
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granted. A true copy of each of said resolutions is at¬ 
tached hereto as Exhibits B and C. 

In making its determination the Board considered, among 
other factors, the fact that Clarksburg, the site of the 
proposed association, is the county seat of Harrison 
County, West Virginia, and has a current population in 
excess of 32,000; that it is a thriving trading center serv¬ 
ing some six or seven counties with a combined population 
of approximately 185,000; that there were no savings and 
loan institutions in Clarksburg and that the facilities for 
home-mortgasre financing are much more limited than those 
in other communities where Federal savings and loan 
associations have been established and have operated 
successfully. The Board further considered the fact that 
none of the lending institutions in Clarksburg was making 
G-.I. loans and that a considerable portion of the real estate 
financing in the communitv was being done bv outside 
institutions. 

The Board determined that the requirements of its reg¬ 
ulations would be met and the purposes of the Home 
Owners’ Loan Act and the National Housing Act would 
be furthered by the establishment of a Federal savings 
and loan association in Clarksburg and adopted its Reso¬ 
lution No. 8237 solelv on the basis of its determination 
that its requirements would be so met and the purposes of 
said legislation furthered. 

At no time during the hearing did the plaintiffs make 
any objection to the Board or to the Hearing Officer as 
to the qualifications of the Hearing Officer or as to the 
manner in which the hearing was conducted, but on the 
contrary actively participated in the hearing, presenting 
evidence and argument; nor as it appears from the record 
did the plaintiffs at any time during the hearing request 
the Hearing Officer to submit a recommended decision to 
the parties nor request the Hearing Officer to afford rea¬ 
sonable opportunity to submit proposed findings, conclu¬ 
sions, and exceptions, with supporting reasons, nor re¬ 
quest the Board to afford them an opportunity to submit 
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such proposed findings, conclusions, and exceptions, nor 
request the Board or any member thereof to preside at 
and conduct the hearing, nor request that a Hearing Officer 
be appointed as provided in Section 11 of the Administra¬ 
tive Procedure Act, nor request the Board to submit an 
initial or tentative decision or a finding that due 
246 and timely execution of its functions imperatively 
and unavoidably required that it omit a tentative 
decision, nor request the Board to make any findings of 
basic facts. Plaintiffs for the first time raise the question 
of the applicability of the Administrative Procedure Act 
in a Petition and Motion filed on or about Februarv 14, 
1955. * ! 

The Home Loan Bank Board has not determined or 
considered whether or not it will issue a charter to fhe 
applicants for the establishment of a federal savings and 
loan association in Clarksburg, although application for 
such charter was tiled on or about May 10, 1955. The 
Board by its regulations has reserved the right to deny 
such charter and will not make a determination upon fhe 
application until it has considered the evidence submitted 
and to be submitted by the applicants. 

Walter W. McAllister 

Walter W. McAllister 

t 

Subscribed and sworn before me this 17th day of May, 
1955. 

Paul Pfeiffer, Jr. 

Notary Public \ 

My commission expires: Oct. 15, 1957. 
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250 Filed May 20, 1955 

Exhibit C 

Home Loan Bank Board 

No. 8237-A 
Date: March 14, 1955 

Whereas, Home Loan Bank Board Resolution No. 8237, 
dated March 14, 1955, approved the Application for Per¬ 
mission to Organize a Federal savings and loan associa¬ 
tion in Clarksburg, West Virginia, dated September 7, 
1954, by James A. Marstiller, et al ., subject to the appli¬ 
cants complying with certain conditions; 

Now Therefore, It Is Hereby Resolved, That said appli¬ 
cation is approved subject to the applicants complying with 
with the following conditions: 

1. Obtaining, in a manner satisfactory to the Home Loan 
Bank Board, from not fewer than 150 persons, sub¬ 
scriptions to share capital totaling at least $200,000 
payable in cash upon issuance of charter; provided, 
that at least 90% of the required total amount of 
such subscriptions shall be from individuals other 
than corporations. 

2. Establishing, in a manner satisfactory to the Federal 
Home Loan Bank of Pittsburgh and the Home Loan 
Bank Board, a balanced directorate representative of 
the diversified business interests of the community. 

3. Establishing executive management under arrange¬ 
ments satisfactory to the Federal Home Loan Bank 
of Pittsburgh and the Home Loan Bank Board. 

4. Providing for full-time operations in suitable and 
properly identified ground-floor quarters satisfactory 
to the Federal Home Loan Bank of Pittsburgh and 
the Home Loan Bank Board, evidence of compliance 
with this condition to include exterior and interior 
photographs. 

5. Submitting in the standard form a budget, satisfac¬ 
tory to the Home Loan Bank Board, for the first 
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twelve months of operations, supported by an income 
schedule showing monthly loan volume and calcula¬ 
tion of interest and initial fees, with a projection of 
anticipated growth, dividend requirements, and allo¬ 
cations to reserves and surplus. 


251 6. Submitting evidence of a valid pledge of share ac¬ 

counts of the proposed association in the amount of 
$15,000 with a valid agreement executed by the pledgors 
that the share accounts pledged are to be held in escrow 
bv the Federal Home Loan Bank of Pittsburgh as a 
pledge and guaranty to the association against opera¬ 
ting deficits and losses of anv and all kinds which I ex- 
ceed other reserves; said pledge and agreement to re¬ 
main in full force and effect for a period of five years; 
provided, however, that it be understood that, after the 
expiration of the first three years of the term of the 
agreement, the release of said pledge and escrow in 
whole or in part may be authorized by the Home Loan 
Bank Board whenever the net reserves established for 
the purpose of absorbing losses and surplus of the 
association together equal at least three per cent of 
its net assets. 


7. Establishing policies, satisfactory to the Home Loan 
Bank Board, for the operation of the proposed asso¬ 
ciation, if and when charter is granted, as to: 

(a) Advertising and other plans for growth and de¬ 
velopment, including methods by which and territory 
from which share capital will be solicited. 

(b) Paying withdrawals, and as to degree of liquidity 

to be maintained. i 


(c) Lending policies, mortgage loan plans and means of 
originating mortgage loans, with a showing that Ithe 
facilities of the association shall be extended to all 
sources of origin on an equal basis, and with a show¬ 
ing that interest rates, fees and other loan costs will 
be consistent with economical home financing and such 
as to enable the association to obtain and hold the best 
mortgage loans available. 
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(d) Appraisal policies and construction loan proce¬ 
dures, with a showing that such will be in accordance 
with the best established practices in the savings and 
loan industry. 

252 (e) Hazard insurance coverage on properties to 

be mortgaged to the association, such that mortgage 
borrowers will be permitted a free choice in the selec¬ 
tion of hazard insurance brokers or agents. 

(f) Dividend and reserve policies, providing for the 
transfer semi-annually, before payment of dividends 
on capital, of not less than 25$ of net operating in¬ 
come to reserves established for the sole purpose of 
absorbing losses, whenever the ratio of general re¬ 
serves and surplus at the end of any semi-annual 
period shall be less than 5% of net assets. 

Provided, however, that the foregoing conditions shall have 
been complied with in a manner satisfactory to the Home 
Loan Bank Board not later than September 30, 1955, unless 
prior to such date a request to the said Board for an ex¬ 
tension of such time limit shall have been received and 
granted. 

By the Home Loan Bank Board 

J. Francis Moore 
J. Francis Moore 
Secretary 


253 Filed June 22, 1955 

Plaintiffs' Cross-Motion for Summary Judgment 

The plaintiffs, The Union National Bank of Clarksburg, 
The Empire National Bank of Clarksburg, The Merchants 
National Bank of West Virginia at Clarksburg, Bridgeport 
Bank, First National Bank at Salem, The Harrison County 
Bank, Community Savings and Loan Company, by their 
attorneys, move the Court for summary judgment in the 


above-entitled cause, pursuant to Rule 56 of the Federal 
Rules of Civil Procedure, and for grounds of this motion 
say that there is no genuine issue of fact involved herein 
and that the plaintiffs are entitled to judgment as a matter 
of law. 

This motion is based upon the attached affidavit of 
Luther S. Berry and the exhibits therewith, the Verified 
Complaint filed in this cause and the exhibits therewith, 
and the transcript of the hearing attached to the affidavit 
in support of defendants’ motion for summary judgment, 
also filed herein. 

The Court is respectfully referred to the Meino- 
254 randum of Points and Authorities in support of 
this motion and in opposition to defendants’ motion 
for summary judgment. 

George W. McQuain 

George W. McQuain 
Union Bank Building 
Clarksburg, West Virginia 

Henry C. Ikenberry, Jr. 

Henry C. Ikenberry, Jr. 
Shoreham Building 
Washington, D. C. 

Cecil B. Highland, Jr. 

Cecil B. Highland, Jr. 

Empire Bank Building 
Clarksburg, West Virginia 

Lawrence R. Lynch 

i 

Lawrence R. Lynch 
216 Court Street 
Clarksburg, West Virginia 
Attorneys for Plaintiffs 

Steptoe & Johnson 
Steptoe & Johnson 

Slioreham Building 

Washington, D. C. \ 

Of Counsel 
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Filed June 22, 1955 


Affidavit of Luther S. Berry in Support of Plaintiffs' 
Cross-Motion for Summary Judgment 

State of West Virginia, 

County of Harrison, To-Wit: 

Luther S. Berry, being first duly sworn, deposes and 
says that he is the Executive Vice-President of The Union 
National Bank of Clarksburg, one of the plaintiffs in this 
proceeding, and that he makes this affidavit upon his own 
knowledge. 

The proposed Federal Savings and Loan Association 
claims that it will furnish service in the counties of 
Harrison, Doddridge, Barbour, Taylor, Lewis, Upshur and 
Randolph. This seven-county area is now served by 
twenty-two state and national banks, and by one industrial 
loan company, which loan company will be hereinafter 
referred to as a bank. All twenty-three of the aforesaid 
banks except the Bank of Shinnston, have active savings 
departments, and twenty-one of them pay interest on 
savings deposits at the rate of two percent. The one bank 
pays interest at the rate of one and one-half percent. 

The plaintiffs in this suit have in their savings 
257 departments over $22,000,000.00, and the total 
savings accounts in the savings departments of the 
twenty-three banks in the seven-county area exceed 
$40,000,000.00. All of the twenty-three banks in the area 
are actively seeking additional funds for their savings 
accounts through advertising, personal solicitation and 
otherwise. 

All twentv-three of the banks in the seven-countv area 
* • 

except the Bank of Grafton and the Bank of Shinnston 
are now, and have been for many years, verv active in 
making home mortgage loans. The plaintiffs in this case 
alone had over $8,000,000.00 in home mortgage loans as of 
the end of the year 1954. All of the banks in the area 
except the two mentioned before are actively seeking such 
loans, and are making such loans regularly. The competi- 
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tion for home mortgage loans in the area is very strong. 
In addition to the banks aforesaid, some of the large 
insurance companies and some other lending agencies are 
making home mortgage loans here. I 

Affiant files and asks to be read along with this affidavit 
fourteen letters dealing primarily with the mortgage loan 
activities in this area. These letters are from The Federal 
Housing Administration, Lyle B. Hornor Company, Clarks¬ 
burg Chamber of Commerce, Community Savings and 
Loan Company, The Merchants National Bank of West 
Virginia at Clarksburg, Bridgeport Bank, First National 
Bank at Salem, The Harrison County Bank, The Tygarts 
Valley National Bank, The Adrian Buckhannon Bank,: The 
Central National Bank of Buckhannon, The First National 
Bank of Philippi, The Kanawha Valley Bank in Charleston, 
West Virginia, and Beeghley’s Real Estate Corn- 
258 pany. Copies of these fourteen letters were filed 
either as exhibits with the protest before the Board 
in this case, or as exhibits at the hearing. These fourteen 
letters filed with this affidavit are marked for identification 
as Berry Exhibits 1 to 14, respectively. j 

The establishment of a Federal Savings and Loan 
Association in Clarksburg will result in great injury and 
damage to the banks presently serving the area, :and 
particularly to the banks in Clarksburg and its immediate 
vicinity, for the new association, with the statutory 
advantages which it possesses, will undoubtedly be able to 
offer a little higher rate of interest on savings accotmts 
than the local banks can pay, and will be able to offer some¬ 
what longer terms on home mortgages. By these means 
it may very well siphon off a large amount of the savings 
deposits in the banks and may take away from the banks 
a substantial portion of the home mortgage loan business. 
The loss of these savings funds and of this mortgage loan 
business will be very serious for the banks because it will 
deprive them of a large amount of revenue, but will not 
reduce their operating expenses, and will thereby work 
an undue hardship on them. : 
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Affiant further says, upon information and belief, that 
at the time the order complained of was entered by the 
Home Loan Bank Board, there were only two members of 
the Board; namely, the Chairman, Honorable Walter W. 

McAllister, and one member, Honorable Ira Dixon; 
259 that Walter W. McAllister was appointed to the 
Board during the year 1953, and that Ira Dixon was 
appointed to the Board about September 1, 1954. 

Luther S. Berry 
Affiant 

Subscribed and sworn to before me by Luther S. Berry 
this 21st day of June, 1955, as witness my hand and notarial 
seal. 

(Seal.) 

My commission expires: August 29, 1960. 

Allene P. Eck 
Notary Public 


260 Filed June 22,1955 

Berry Exhibit 1 


FEDERAL HOUSING ADMINISTRATION 


Office of 
The Director 

Charleston, West Virginia 


In reply please refer to: 


December 7, 1954 


Mr. 0. B. Rymer 
Vice President & Cashier 
The Union National Bank 
Clarksburg, West Virginia 

Dear Mr. Rymer: 

We have your letter of November 30, 1954, relative to 
the availability of funds in Harrison County for the 
financing of real estate. 
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Nothing has come to our attention that would indicate 
any shortage of funds in your particular area. Your 
institution alone has handled a sizeable volume of FHA 
loans. 

It is a real pleasure to be able to say to you that we 
thoroughly enjoy doing business with your firm and that 
the high degree of cooperation you have always shown is 
deeply appreciated by this office. ! 

Please accept our thanks for your understanding and 
assistance in making FHA loans available to people in 
your area and our best wishes for your future success. 

! 

Very truly yours, 

Hubert S. Ellis j 
Hubert S. Ellis 
Director 


261 Filed June 22,1955 

Berry Exhibit 2 

LYLE B. HORN OR CO. 

Real Estate - Mortgage Loans - Insurance - Bonding; 

Goff Building 
Clarksburg, W. Va. 

Paul S. Horner 
President 

December 6, 1954 


To Whom It May Concern: 

The demand for houses and apartments, both furnished 
and unfurnished, for rental purposes, is much less than it 
was a year or more ago in and about Clarksburg. A check 
of the recent daily classified ads in the local morning and 
evening newspapers discloses from 35 to 42 furnished and 
unfurnished apartments and 12 to 15 houses for rent. There 
are also other vacancies that are not advertised. 
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Families have moved away from this vicinity because 
of the lack of employment and the conversion of dwellings 
into apartments during and after World War II, has 
tended to make a surplus of them. A prospective tenant 
can now make a selection of vacancies instead of having 
to rent the first one available. 

The demand to buy houses has also decreased. A 
number of factors are responsible for this decrease. Some 
of them are, a larger number of living units available for 
rent, a decreasing population in this vicinity, the un¬ 
certainty of employment, smaller take home pay because 
of the elimination of overtime and the large number of 
houses built within the past few years because of the great 
demand at that time. For instance the sub-divisions 
known as Chestnut Hills, Nixon Plaza, Carolyn Heights, 
Plaza View and Heflin Heights, all in Clarksburg, were 
developed and practically all built up during the past 6 to 
8 years. Numerous sub-divisions have been developed in 
Bridgeport, a small town about 5 miles east of Clarksburg. 
There have been also numerous houses built on vacant lots 
in sub-divisions that have been on the market for years. 
One example of this is the large number of new homes 
built in the west and north-west sections of North View 
and in the Fair Grounds Addition. The sub-divisions were 
started 35 to 40 years ago. 

Adequate financing for the purchase of an existing home 
or the construction of a new one has been and is now avail¬ 
able to a qualified borrower. We are not aware of any 
applicants being refused this type of loan where the 
security was acceptable and the buyer qualified. 

Yours very truly, 

Lyle B. Hornor Company 
George K. Geiss 
George K. Geiss 
Manager 
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262 June 22, 1955 

Berry Exhibit 3 

CLARKSBURG CHAMBER OP COMMERCE 

Clarksburg, West Virginia 

December 2, 1954 

The population of the City of Clarksburg, West Virginia, 
in the 1950 census was 32,014 and in 1940 was 30,579. The 
growth of Harrison County, of which Clarksburg is the 
County seat, has only increased 2.9% in the ten year period 
from 1940 to 1950. This indicates that this section is 
sparsely populated with very little growth. During the 
past four years our population has decreased due to the 
reduction in the coal mining industry and the production 
cutback in the glass industry. 

As a result of the condition above mentioned there is 
very little demand for rental property. At the present 
time there is sufficient rental property to meet these needs. 

The average monthly employment in Clarksburg and 
Harrison County in 1952 was 21,315 and in 1953 the 
average was 18,145. These figures show that there is little 
demand for the construction of new homes in this county. 

Clarksburg Chamber of Commerce 
/s/ C. F. Israel 
President 


CFI :bh 
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263 Filed June 22, 1955 

Berry Exhibit 4 

December 27, 1954 

Home Loan Bank Board, 

Federal Home Loan Bank Board Building, 

Washington, D. C. 

Attention: Mr. Hall, Trial Examiner 
Gentlemen: 

At the hearing on the application of James A. Marstiller 
and others for authority to establish a Federal Savings 
and Loan Association at Clarksburg, West Virginia, held 
on December 21,1954, there was filed as one of our exhibits 
our letter to Mr. Luther S. Berry, Executive Vice-President 
of The Union National Bank of Clarksburg, dated 
December 16, 1954. In that letter we inadvertently stated 
that our mortgage loans amounted to $873,160.00. That 
is the total of our outstanding loans. The real estate 
mortgage loans of this bank outstanding as of today 
amount to $31,142.00. Of this sum, $2,750.00 is secured 
by a mortgage on business property. The residue of 
$28,392.00 is made up of loans on homes in and about 
Clarksburg. 

Our legal limit for real estate mortgage loans is 
$116,666.66. We therefore have available for home 
mortgage loans in Clarksburg a little over $85,000.00. We 
are making these loans currently as borrowers are avail¬ 
able and are interested in making them up to our full legal 
limit. As we stated in our letter of December 16, 1954, 
we have not denied any application for such a loan when 
the proposed borrower was able to furnish us with 
acceptable security. 

Copies of this letter are being furnished to Mr. James 
A. Marstiller, attorney for the applicants, and Messrs. 
Lawrence R. Lynch and Cecil B. Highland, Jr., attorneys 
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_ _ i 

for the other protestant, The Empire National Bank of 
Clarksburg. I 

Very truly yours, 

Community Savings and Loan Company 

By /s/ Chesney M. Carney 
President 
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Berry Exhibit 5 

THE MERCHANTS NATIONAL BANK 

of West Virginia at Clarksburg 
Clarksburg, W. Va. 

December 16, 1954 

Mr. Luther S. Berry 

Executive Vice-President 

The Union National Bank of Clarksburg 

Clarksburg, West Virginia 

i 

Dear Mr. Berry: 

Some time ago we furnished you a memorandum dated 
November 30, 1954, addressed to Mr. Duncan, giving our 
real estate mortgage loans for the past eight years. This 
memorandum was furnished you to be used in connection 
with our joint protest to the Home Loan Bank Board 
against the establishment of a Federal Savings and Loan 
Association in Clarksburg. Supplementing the informa¬ 
tion in our memorandum of November 30, we wish to, say 
that we are currently making home mortgage loans; that 
we have ample funds for the purpose and expect to con¬ 
tinue making such loans in the future; and that we have 
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not denied an application for such a loan by anyone who 
could supply us with acceptable security. 

Very truly yours, 

The Merchants National Bank of 
West Virginia at Clarksburg 

By /s/ Carl D. Sommervtlle 
Cashier 
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Berry Exhibit 6 

December 16, 1954 

Mr. Luther S. Berry 

Executive Vice-President 

The Union National Bank of Clarksburg 

Clarksburg, West Virginia 

Dear Mr. Berry: 

On December 3 we furnished you with certain informa¬ 
tion regarding our home mortgage loans during the past 
eight years, which information was for use in connection 
with our joint protest against the establishment of a 
Federal Savings and Loan Association in Clarksburg. 
We wish to supplement that letter by saying that we are 
currently making home mortgage loans; that we have 
funds available to continue making such loans in the 
future; and that we have not turned down any application 
for such a loan when the applicant was able to offer proper 
security for the loan. 

Very truly yours, 


JAS :Cm 


Bridgeport Bank 

J. A. Sawer 
Cashier 
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FIRST NATIONAL BANK AT SALEM 

Salem, West Virginia 

December 16, 1954 

Mr. Luther S. Berry 

Executive Vice President 

The Union National Bank of Clarksburg 

Clarksburg, West Virginia j 

Dear Mr. Berry: I 

In connection with our joint protest against the estab¬ 
lishment of a Federal Savings and Loan Association in 
Clarksburg, on November 30, 1954, we furnished you 
certain information regarding our home mortgage loans 
during the past eight years. In addition to the information 
furnished regarding our past loans, we wish to advise you 
that we are currently making home mortgage loans; that 
we have ample funds available to continue making these 
loans in the future; and that we have not denied a loan 
to any applicant who could furnish us with properly 
acceptable security. 

Very truly yours, 

/s/ Robert White 

Executive Vice President 
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THE HARRISON COUNTY BANK 

Lost Creek, West Virginia 

December 16, 1954 

Mr. Luther S. Berry 

Executive Vice-President 

The Union National Bank of Clarksburg 

Clarksburg, West Virginia 

Dear Mr. Berry: 

On December 3 we furnished you a report showing that 
we have made 204 home mortgage loans during the last 
eight years, aggregating $422,763.80. These were loans 
on residential properties other than farm properties. In 
addition to the loans we have heretofore made, we are 
currently making such mortgage loans and have funds 
available to continue making these loans in the future. We 
have not denied an application for a mortgage loan by 
anyone who was able to supply acceptable security. 

We understand this information will be used by you in 
connection with our joint protest against the establishment 
of a Federal Savings and Loan Association in Clarksburg. 

Very truly yours, 

The Harrison County Bank 

By (Signed) W. D. Nutter 
Cashier 
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THE TYGART VALLEY NATIONAL BANK 
OF ELKINS 

Elkins, West Virginia 

December 15, 1954 

Mr. Luther S. Berry, 

Executive Vice-President 

Union National Bank of Clarksburg, 

Clarksburg, West Virginia. 

Re: Federal Savings & Loan Company, 
Clarksburg, W. Va. 

Dear Mr. Berry: 

With further reference to the protest to an application 
for a Savings and Loan Company in the City of Clarks¬ 
burg, West Virginia, we submit the following: 

1. We are now making Home Mortgage loans from day 

to day. j 

2. We hope to continue to make them in the future, up 
to limit of funds available. 

3. Applications are not being turned down, each i and 
every application is given due consideration. 

Sincerely yours, j 

E. M. Morris | 

Cashier. 


d 
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ADRIAN BUCKHANNON BANK 

Capital Structure $200,000.00 
Buckhannon, W. Va. 

December 16, 1954 

Mr. Luther S. Berry- 
Exec. V.P. 

Union National Bank 
Clarksburg, West Va. 

Dear Sir: 

As per your request, we do hereby submit the following 
information concerning our loan program over the past 
nine years. 

1946 20 G.I. Loans, totaling $85,800.00 

32 Deeds of Trust, totaling $52,150.00 

1947 16 G.I. Loans, totaling $75,700.00 

55 Deeds of Trust, totaling $158,770.00 

194S 22 G.I. Loans, totaling $92,350.00 

66 Deeds of Trust, totaling $110,185.00 

1949 30 G.I. Loans, totaling $139,600.00 

74 Deeds of Trust, totaling $134,225.00 

1950 36 G.I. Loans, totaling $159,800.00 

67 Deeds of Trust, totaling $182,190.00 

1951 14 G.I. Loans, totaling $71,000.00 

61 Deeds of Trust, totaling $170,135.00 

1952 27 G.I. Loans, totaling $129,800.00 
262 Deeds of Trust, totaling $432,800.00 

7 other trust type loans, totaling $29,250.00 

1953 15 G.I. Loans, totaling $90,400.00 

543 Deeds of Trusts, totaling $433,310.00 
9 other trust type loans, totaling $40,600.00 
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1954 To date 13 G.I. Loans totaling $65,420.00 
541 Deeds of Trust, totaling $440,875.00 

I believe that you will find that this makes a total of 
approximately 1,912 Trust type loans, we have made since 
1946. The total amount of these loans is somewhat in 
excess of three million dollars. 

At no time during the years mentioned has this bank 
ever been over loaned nor at any time has this bank ever 
been forced to decline service of this type to anyone 
offering proper security and the loan application being on 
a sound practicable business basis. 

Very truly yours, 

i 

Adrian Buckhannon Bank 

Forrest Stump 

Forrest Stump, Asst. Cashier 
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THE CENTRAL NATIONAL BANK 

OF BUCKHANNON ; 

Buckhannon, West Virginia j 

December 16, 1954 

Mr. Luther S. Berry 
Executive Vice President 
The Union National Bank 
Clarksburg, West Virginia 

Dear Mr. Berry: ; 

In our letter of December 15, we failed to mention that 

we are presently making deed of trust real estate home 
loans. 


! 
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We have money available for this purpose and are taking 
care of our customers where they have proper security 
and are good credit risks. 

Yours very truly, 

Wm. A. Young 
Wm. A. Young, Cashier 

WAY :WBC 
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FIRST NATIONAL BANK IN PHILIPPI 

Philippi, West Virginia 
December 18, 1954 

Mr. Luther S. Berry, Executive Vice President 
The Union National Bank of Clarksburg 
Clarksburg, West Virginia 

Dear Mr. Berry: 

It is our understanding that your bank, along with the 
other banks in Clarksburg and Harrison County, are pro¬ 
testing the application of certain individuals for a charter 
for a Federal Savings and Loan Association to be located 
in Clarksburg, West Virginia. In connection with this 
protest you have requested that we furnish you with data 
regarding the number and amount of various type home 
mortgage loans this bank has made during the period 1946 
through 1954. 

We are pleased to furnish you this information and the 
record of our loans made during this period is as follows: 


—1946 — 


78 

Conventional 

$ 

139,865.00 

40 

F. H. A. 


130,366.19 

15 

G. I. 


38,950.00 

133 

Total 

$ 

309,181.19 


1947 — 


Conventional 

F. H. A. 

G. I. 

$ 

244,162.46 

91,051.16 

36,850.00 

Total 

$ 

372,063.62 

— 1948 — 

Conventional 

F. H. A. 

G. I. 

$ 

127,618.96 

215,800.00 

134,190.00 

Total 

$ 

477,608.96 

— 1949 — 

! 

Conventional 

F. H. A. 

G. I. 

$ 

121,569.00 

462,483.85 

33,380.00 

Total 

$ 

617,432.85 

i 

— 1950 — 

! 

Conventional 

F. H. A. 

G. I. 

$ 

190,730.00 

315,925.24 

4,550.00 

Total 

$ 

511,205.24 

— 1951 — 

Conventional 

F. H. A. 

$ 

235,335.00 

117,685.00 

Total 

$ 

353,020.00 
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— 1952 — 

Conventional 

$ 195,760.00 

33 

F. H. A. 

147,200.00 

115 

Total 

$ 342,960.00 

82 

— 1953 — 

Conventional 

$ 181,178.82 

20 

F. H. A. 

128,380.22 

102 

Total 

$ 309,559.04 

92 

— 1954 — 

Conventional 

$ 221,101.35 

14 

F. H. A. 

136,550.00 

106 

Total 

$ 357,651.35 

720 

— Total for 9 vears — 

Conventional 

$1,657,320.59 

356 

F. H. A. 

1,745,441.66 

107 

G. I. 

247,920.00 

1183 

Total 

$3,650,682.25 


You are further advised that this bank is presently 
making home mortgage loans and we have funds avail¬ 
able for this purpose and fortunately it has not been nec¬ 
essary for us to decline the application of any borrower 
when he has been able to furnish us with acceptable 
security. 

Very truly yours, 

Curtis T. Lambert 
Curtis T. Lambert 
Vice President <£ Cashier 
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December 16, 1954 

Mr. Luther S. Berry, Executive Vice President 
The Union National Bank of Clarksburg 
Clarksburg, West Virginia 

Dear Mr. Berry: 

With further reference to your telephone conversation 
with Mr. V. V. Faigley, of our Mortgage Loan Department, 
today regarding our long term mortgage loan activity in 
Clarksburg and vicinity. I 

As you know, our Bank is Mortgage Loan Correspondent 
for Metropolitan Life Insurance Company of New York 
for the entire State of West Virginia and parts of Ohio, 
and as such, we have 15 Mortgage Loan Sub-correspondents 
located in various cities in West Virginia who handle con¬ 
ventional, FHA and VA loan submissions for us in various 
cities. 

Presently we have two Mortgage Loan Sub-correspond¬ 
ents serving Clarksburg, Bridgeport and surrounding terri¬ 
tory in Harrison County. The names of our Sub-corre¬ 
spondents are The Willison Company, 405-406 Goff Build¬ 
ing, and P. M. Long and Sons, Inc., 221 South Third Street. 
P. M. Long and Sons, Inc. were only appointed as Sub- 
correspondents about a month or so ago and were appointed 
for the reason that we desired a larger volume of conven¬ 
tional, FHA and VA loans in Harrison County than we 
had been getting, since during the year 1953 our total 
volume of FHA and VA loans was $141,600.00, and so far 
this year, our total has been $119,450.00, and we probably 
have submissions now being processed of $50,000.00; or 
$60,000.00. 

In addition to the above, our Bank, as Mortgage Loan 
Correspondent for Metropolitan Life Insurance Company 
is now cooperating with the Voluntary Home Mortgage 
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Credit Program under the National Housing Act of 1954, 
which Program, as you know, is designed to facilitate the 
flow of mortgage funds for FHA and VA loans to 

274 people living in remote areas and small communities 
and to minority groups, and it is contemplated that 

within the next week or so instructions relating to the pro¬ 
cedure for making these loans will be in the hands of all of 
our Sub-correspondents. 

Any time that you have more applications for conven¬ 
tional, FHA or VA loans than you can handle, I would 
appreciate your referring same to either one of our Mort¬ 
gage Loan Sub-correspondents. 

With kindest personal regards, I am 

Yours very truly, 

R. E. P. 

R. E. Plott 

Vice President and Trust Offier 

REP-C 

The Kanawha Valley Bank, Charleston, West Virginia 
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BEEGHLEY REAL ESTATE 

Nutter Fort, W. Va. 

December 17, 1954 

Mr. Luther S. Berry 

Executive Vice-President 

The Union National Bank of Clarksburg 

Clarksburg, West Virginia 

Dear Mr. Berry: 

We are engaged in the general real estate business in 
Clarksburg, West Virginia. During the several years that we 
have been in this business, we have been actively buying 
and selling real estate in Clarksburg and neighboring towns 
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and cities. The real estate business here is rather at a stand¬ 
still now. New home construction has decreased greatly 
in the last few years. We see no reason to anticipate 
any material change in conditions here during the next 
several years. 

In handling the sale and purchase of homes here we 
have had no difficulty about home mortgage loans. The local 
banks, insurance companies and other lending agencies 
have been prompt in taking care of the needs of alj de¬ 
serving purchasers. We know of no one who has offered 
proper security and has been denied a loan for the 1 pur¬ 
pose of purchasing or remodeling a home. 

We understand this letter mav be used by vou in con- 
nection with a hearing before the Home Loan Bank Board 
on an application for the establishment of a Federal Sav¬ 
ings and Loan Association in Clarksburg. 

i 

Very truly yours, 

Beeghi,ey Beal Estate 


276 Filed Sep. 21, 1955 

i 

Stipulation 

i 

It is hereby stipulated and agreed by the parties hereto 
that on July 28, 1955, the Home Loan Bank Board issued 
a Charter to the First Federal Savings and Loan Asso¬ 
ciation of Clarksburg, whose home office is Clarksburg, in 
the County of Harrison, State of West Virginia, and that 
said Charter was issued pursuant to Board Resolution 
8237, dated March 14, 1955, granting permission to organ¬ 
ize a Federal savings and loan association in Clarksburg, 
West Virginia, on certain conditions. 
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It is further stipulated and agreed that the document 
entitled Exhibit A, attached hereto, is a true copy of said 
Charter. 

Henry C. Ikenberry, Jr. 

An Attorney for the Plaintiffs 

D. B. MacGuixeas 
An Attorney for the 
Defendants 

September 16, 1955 
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Order 

This cause having come on to be heard on cross motions 
of plaintiffs and defendants for summary judgment; 

And it appearing that the hearing and adjudication pro¬ 
visions of the Administrative Procedure Act (5 U.S.C. 
1004-1007) are not applicable to determinations by the 
Home Loan Bank Board to grant a charter for the estab¬ 
lishment of a federal savings and loan association, pur¬ 
suant to the Home Owners’ Loan Act of 1933 (12 U.S.C. 
14G4); it is therefore this 23d day of September, 1955 
Ordered, That the motion of plaintiffs for summary 
judgment be and it hereby is denied; that the motion of 
defendants for summary judgment be and it hereby is 
granted; and that the complaint be and it hereby is dis¬ 
missed. 

Alexander Holtzoff 
Alexander Holtzoff 
District Judge 

Xo objection as to form: 

Henry C. Ikenberry, Jr. 

Attorney for Plaintiffs 
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280 Filed Sep. 26,1955 

Notice of Appeal 

Notice is hereby given that plaintiffs above-nanled, 
hereby appeal to the United States Court of Appeals ; for 
the District of Columbia from the Order of this Court 

281 denying plaintiff’s motion for summary judgment 
and granting the defendants’ motion for summary 

judgment entered in this action on September 23, 1955. 

George W. McQuain 

George W. McQuain 
Union Bank Building 
Clarksburg, West Virginia ; 

Henry C. Ikenberry 

Henry C. Ikenberry 
1100 Shoreham Building 
Washington, D. C. I 

Cecil B. Highland, Jr. 

Cecil B. Highland, Jr. 

Empire Building j 

Clarksburg, West Virginia 

Lawrence R. Lynch 

Lawrence R. Lynch 
216 Court Street 
Clarksburg, West Virginia ' 
Attorneys for Plaintiffs 


Dated: September 26,1955. 
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Transcript of Hearing Before the Home Loan Bank Board 

STENOGRAPHIC TRANSCRIPT OF HEARINGS 

BEFORE THE 
HOME LOAN BANK BOARD 


In the Matter of: 

Application of James A. Marstiller, Maxwell Y. Sutton, 
and Others, for Permission to Establish a Federal Sav¬ 
ings and Loan Association at Clarksburg, West Virginia. 


Washington, D. C. 

December 21, 1954. 

71 federal home loan bank board 


In the Matter of: 

Application of James A. Marstiller, Maxwell Y. Sutton, 
and Others, for Permission to Establish a Federal Sav¬ 
ings and Loan Association at Clarksburg, West Virginia. 


Room 827, Federal Home Loan 
Bank Board Building, 
Washington, D. C., 

Tuesday, December 21, 1954. 

The above-entitled matter came on for hearing, pursu¬ 
ant to notice, at 10:00 o’clock a. m. 


Before: 

J. Aldrich Hall, Hearing Officer. 

Appearances : 

James A. Marstillkr, Empire Bank Building, Clarks¬ 
burg, West Virginia, appearing on behalf of the 
Applicant. 

i 

George McQuain, Union National Bank Building, 
Clarksburg, West Virginia, and Henry C. Ikenberry, 
Jr., Shoreham Building, Washington, D. C., appear¬ 
ing on behalf of Protestants, Union National Bank 
of Clarksburg; The Merchants National Bank of 
West Virginia, at Clarksburg; Bridgeport Bank, 
Bank of Shinnston, First National Bank at Salem, 
The Harrison County Bank, and the Community Sav¬ 
ings and Loan Company. 

72 Cecil B. Highland, Jr., Empire National Bank 

Building, Clarksburg, West Virginia, and 
Lawrence R. Lynch, 216 Court Street, Clarksburg, 
West Virginia, appearing on behalf of The Empire 
National Bank of Clarksburg, Protestant. 

Harole L. Tweedy, Vice-President, Federal Home 
Loan Bank of Pittsburgh, 1510 Clark Building, 
Pittsburgh 22, Pennsylvania. 

Lewis R. Roberts, Counsel to the Board. 

73 PROCEEDINGS 

Mr. Hall: Are we ready to proceed. 

Mr. Marstiller: Before you arrived, Mr. Hall, I was 
showing the counsel what amendments we were propos¬ 
ing to make in our petition and we were attempting to 
agree on those amendments. Is it satisfactory to continue 
with that? | 

Mr. Hall: Let me open the hearing and I will recess in 
a few minutes anyway, and you can proceed with that. 




This is a hearing upon the application of James A. 
Marstiller and others for permission to organize a federal 
savings and loan association in Clarksburg, West Virginia. 

In order to establish my authority to conduct this hear¬ 
ing I will mark as Board Exhibit 1, and place in the rec¬ 
ord, my designation as hearing officer. 

(Board Exhibit Xo. 1 was marked for identification and 
received in evidence.) 

Mr. Hall: I will next mark as Board Exhibit 2, and 
place in the record, the resolution, Home Loan Bank Board 
Resolution 7S03, dated November 12, 1954, fixing the hear¬ 
ing for this date. 

(Board Exhibit Xo. 2 was marked for identification and 
received in evidence.) 

Mr. Hall: Mr. Roberts on my right here, is here in 
74 an impartial capacity as counsel for the Board. He 
may from time to time have questions to ask of wit¬ 
nesses from either side if he feels some matters have not 
been sufficiently clarified. 

At this time I believe he has some preliminary material 
to offer and I might state that I will mark these exhibits 
at this time, but will not consider them for receipt into 
the record until the parties have had an opportunity to ex¬ 
amine them. 

Mr. Roberts: Mr. Hearing Officer, I offer the application 
for permission to organize a new federal savings and loan 
association in Clarksburg, West Virginia, by Mr. James 
A. Marstiller and others, and supporting documents. 

Mr. Hall: The application and supporting documents will 
be marked Board Exhibit 3. 

(Board Exhibit Xo. 3 was marked for identification.) 

Mr. Roberts: I offer a letter, dated November 23, 1954, 
from Mr. James A. Marstiller and a letter from Mr. Mar¬ 
stiller dated December 1, 1954, transmitting proof of pub¬ 
lication of notice of this hearing and proof that the State 
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Supervisory Authority has been supplied with copy of the 
notice. 

Mr. Hall: The data described by counsel relating to 
giving notice of the hearing will be marked Board Ex¬ 
hibit 4. 

75 (Board Exhibit No. 4 was marked for identifica¬ 
tion.) 

' i 

i 

Mr. Roberts: I offer a document dated December 9, 1954, 
from the law firm of Steptoe and Johnson, Washington, 
D. C., indicating its notice of intention to appear in pro¬ 
test to the granting of the application on behalf of several 
financial institutions in the area. 

Mr. Hall: The notice of intention to appear in opposi¬ 
tion, just described by Board Counsel, will be marked 
Board Exhibit 5. 

(Board Exhibit No. 5 was marked for identification.) 

j 

Mr. Roberts: I offer a letter dated December 9, 1954, 
The Empire National Bank, Clarksburg, West Virginia, 
indicating its intention to protest the granting of the, ap¬ 
plication. | 

Mr. Hall: The December 9, 1954 notice of intention to 
appear in opposition on the part of The Empire National 
Bank will be marked Board Exhibit 6. 

(Board Exhibit No. 6 was marked for identification.) 

i 

Mr. Roberts: I have nothing further to offer at this 
time. 

Mr. Hall: We will take a ten-minute recess to give the 
parties an opportunity to examine these papers.! 

i 

76 (A short recess was taken.) 

Mr. Hall: We will proceed with the hearing. 

I believe counsel for the applicant had some amendments 
to the application. 

Mr. Marstiller: Yes, sir. 
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Mr. Hall, we herewith tender and ask leave to file amend¬ 
ments to our original petition, which are pages 7, 9, 10, 11, 
12, and 13. We are herewith tendering two copies. 

I am informed by counsel for the protestants that they 
have no objections to the filing of the amendment. 

Mr. Hall: Very well, the amendments to the original 
application just described by counsel for the applicant, 
being revised pages 7, 9, 10, 11, 12, and 13, will be marked 
as Applicant’s Exhibit Xo. 1. 

Does Board Counsel have any objection? 

Mr. Roberts: Xo objection. 

Mr. Hall: There being no objection the amendments to 
the application are received. 

(Applicant’s Exhibit Xo. 1 was received in evidence.) 

Mr. Hall: Is there any objection to the original appli¬ 
cation as so amended, which was Board Exhibit 3? 

If there is no objection, it is received. 

(Board Exhibit Xo. 3 was received in evidence.) 

77 Mr. Tweedv: Mav we have the carbon copv for Pitts- 
burgh Bank, or do you need the two? 

Mr. Hall: Xo, we onlv need the originals. 

Is there any objection to Board Exhibits 4, 5, and Xo. 6? 

They are received. 

(Board Exhibits Xos. 4, 5, and 6, were received in evi¬ 
dence.) 

Mr. Hall: Are the applicants ready to proceed with their 
case ? 

Mr. Marstiller: Yes. 

Mr. Hall: If the witnesses will stand, I will swear them 
in as a group. 

Mr. Marstiller: Mr. Sutton will be the first witness. 

Thereupon 
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Maxwell Y. Sutton 

was called as a witness for and on behalf of the petitioner 
and, having been first duly sworn, was examined and testi¬ 
fied as follows: 

Direct Examination. 

By Mr. Marstiller: 

i 

! 

Q. State your name. A. Maxwell Y. Sutton. 

Q. Are you one of the petitioners seeking a federal 

78 savings and loan association to be established in the 
City of Clarksburg, West Virginia? A. I am. 

Q. Where is your residence? A. Bridgeport, which is a 
suburb of Clarksburg. 

Q. Are you presently working in the City of Clarks¬ 
burg? A. I am. ; 

Q. What is your vocation, or business? A. Banking. 

Q. In what banking work ? A. Lowndes Savings Bank 
and Trust Company. 

Q. What is your capacity with the Lowndes Bank, Mr. 
Sutton? A. Vice-president. 

Q. How long have you been with the Lowndes Bank and 
associated with them? A. Nine years, February 1, 1955.1 
Q. Before becoming associated with the Lowndes Bank, 
with what business were you associated? A. Loans divi¬ 
sion. 

Q. Of what company? A. Household Finance Corpora¬ 
tion. 

Q. Where were you located while associated with the 
Household Finance Corporation? A. With the ex- 

79 ception of six months I was located in Clarksburg, 
West Virginia. 

Q. During all your business career in the lend¬ 
ing business, banking business, how many years have you 
been located in the City of Clarisburg ? A. Approximately 
nineteen. i 

Q. During that period of time, has all of your work 
been engaged in the loaning of money to individuals and 
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corporations and the like? A. The majority of my business 
has been such. 

Q. Mr. Sutton, in the event a federal savings and loan 
association is established in the City of Clarksburg, what 
counties is it proposed by you and the other petitioners to 
serve bv this association? A. According to mv understand- 

« *N_' •> 

ing the Federal Savings and Loan Association Regulations 
permit the lending of money within a radius of fifty air- 
miles and we propose to cover the Counties of Randolph, 
Upshur, Barbour, Taylor, Lewis, Doddridge, and Harri¬ 
son. 

Q. Could you tell us whether or not in any of these 
counties there is at present a federal savings and loan 
Association? A. None, to my knowledge. 

Q. Is there a federal savings and loan association in the 
City of Clarksburg? A. None, to my knowledge. 

80 Q. How many commercial banks are there in the 
Citv of Clarksburg? A. Four. 

Q. Will you please name them ? A. The Empire National 
Bank, the Merchants National Bank, the Union National 
Bank, and Highlands Savings Bank, and the Lowndes Sav¬ 
ings Bank and Trust Company. 

Q. Is the Lowndes Savings Bank and Trust Company, 
your employer, a protestant to this petition ? A. They are 
not. 

Q. Mr. Sutton, are you familiar with the loaning of 
money in Harrison County upon real estate? A. I am. 

Q. As a banking officer, and as an officer of the House¬ 
hold Finance Corporation, have you transacted loans for 
those respective employers upon taking real estate as se¬ 
curity? A. Not with the Household Finance. That was 
only on personal loans. Only with the Lowndes Savings 
Bank and Trust Company. 

Q. With the Lowndes Savings Bank and Trust Company 
you have become familiar with the lending upon real estate 
as security? A. That is right. 
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Q. At the present time, Air. Sutton, are you familiar 
with the general lending policies and practices of the 
81 various banks throughout Harrison County? ; A. 

From what is apparently handed down to you from 
knowledge you have through talking to a third party,; not 
direct, but in the every-day course of business you become 
considerably familiar with what your competition is doing. 

Q. Is your bank at the present time making GI loans? 
A. The answer to that is no. AVe have made one in the 
past three years. I wouldn’t consider that as making GT 
loans. 

Q. Would you give us the circumstances of that loan? 
A. Well, we had an applicant, in fact, we had one of our 
customers who built a home recently, without making finan¬ 
cial arrangements, prior to building a home. He con¬ 
tracted for this home and got the house constructed and 
then he applied to us for a convention loan, which is sixty 
percent of the appraised value. 

The amount we could lend him under conventional loan 
was not sufficient to liquidate his obligations for building 
the house. 

Therefore, he was eligible for a GI loan and he made 
an attempt with every bank in Clarksburg to my knowl¬ 
edge to obtain a GI loan and was unsuccessful in doing so. 

The contractor was getting ready to file a mechanic’s 
lien and sell his property unless he was able to pay up 
the contracting obligations, so we, in order to save! his 
home, almost had to make an exception to our gen- 
S2 oral rule and make him a GI loan which permitted 
us to go to the larger percentage than the appraised 
value of the property. 

Q. As I understand it, that is the only GI loan that 
your bank has made in the past three years? A. To my 
knowledge, that is correct. 

Q. Does the Lowndes Bank make FHA loans? A. We 
do not. : 

Q. AVill you please tell us whether or not the Lowndes 
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Bank has ever made FHA loans? A. We have never made 
FHA loans. We at one time qualified as an FHA bank, but 
because of inactivity in that department our qualifica¬ 
tions was removed and in order to make FHA loans again 
we would again have to apply and be qualified. 

Q. At the present time what is the policy of the Lowndes 
Savings Bank and Trust Company regarding loans upon 
real estate and loans in general? A. Well, our policy in 
general is that we are not encouraging loans of any type, 
taking just what comes to us and real estate loans in par¬ 
ticular, if anyone applies to us who is not a depositor of 
the bank or savings account depositor, we invariably send 
him to some other lending institutions stating we have onlv 
money to loan on real estate to those who are customers of 
our bank. 

Q. Will you please tell us the reason for that 
S3 policy and the establishing of it? A. Well, there are 
certain rule of thumb percentages that you go by 
in banking business. We feel that we have as much monev 
invested in loans as we can safely invest and still say 
within a conservative liquidated ratio. 

Q. Are you familiar with the lending policies of other 
banks throughout the County of Harrison, West Virginia? 
A. To some extent, yes. 

Q. Will you tell us what banks you are personally 
familiar with? A. I am personally familiar somewhat with 
the Empire National Bank program; to some extent with 
the Union Bank, and to some extent with the Merchants, 
the Bank of Salem, the Bank of Shinnston. 

Q. Mr. Sutton, have you ever had any personal conver¬ 
sations with any of the officers of these banks you have 
just mentioned regarding their loans and lending policies 
and conditions, at the present time? A. I recall two in 
particular of recent months. One was with the, I believe 
he is the executive vice-president of the Bank of Salem, 
Mr. Robert White. 

Mr. White told me on that occasion, and he has told 
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me on several occasions before in his own words that they 
were “loaned up”. 

In other words, their board of directors had instructed 
him not to make any more loan of any type and in 

84 particular on real estate, because their percentage 
of loans in comparison to deposits were higher, were 

as high as they felt they should be. 

Q. Have you had any other personal conversations with 
other officers of other banks? A. Within the past week’s 
time I have talked with the president of the Bank of Sliinn- 
ston, Mr. Arch Tetrich, who informed me in pratically the 
same words, that they, too, had most of their money in¬ 
vested in loans that they cared to invest and that they 
were curtailing their lending program for that reason. 

Q. In your capacity as vice-president of the Lowndes 
Bank, have you had any experience with applicants who 
have told you that they have been refused loans by other 
banks? A. Yes. There is hardly a week goes by that we 
don’t have someone in our bank telling us they have been 
turned down by another bank, particularly in the GI lend¬ 
ing program, those applying for GI loans. 

Q. Have you had any conversations with any of these 
banks who are protestants, that is, with any of the of¬ 
ficers, regarding any of these applications? A. Not to 
my knowledge, no, other than the Bank of Salem and the 
Shinnston Bank, which I have already told you. 

Q. Would you care to make an estimate of the number of 
loans, or the number of applicants that have come 

85 to your bank for a loan who have stated to you 
that they have made applications to other banks 

and have been refused? A. Over the course of a number 
of years it would easily run into a hundred or more. 

Q. How many years would you say that would cover? 
A. Three to four. 

Q. Mr. Sutton, do you have any information with you, 
or any statements of periodicals published by a reputable 
and reliable concern which shows the national averages of 
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loans of banks, both national and state, in relation to re¬ 
sources? A. I do. This in my right hand is the Federal 
Deposit Insurance Corporation report No. 41, as of June 
30, 1954, which gives a breakdown as to all of the banks 
as a whole in the United States. 

Then it breaks down the figures on a statewide basis. 

The first figure I would like to call to your attention is 
the total assets of all the operating banks in the entire 
Continental United States for the year ending June 30, 
1954, running from June 30, 1953 to 1954. On page No. 
3 in the lower left-hand corner there is a heading called 
“Percentages”. The percentages of loans and discounts 
to overall total assets for a national average is 37.1. 

On the same report- 

Q. That is on what kind of banks, national or state 
S6 chartered? A. That is all banks. It includes even 
the noninsured banks. 

Q. That is the ratio of loans to total assets? A. That is 
correct; 37.1. 

On page 54 of the same report, the West Virginia aver¬ 
age is broken down into all banks and the same percent¬ 
age in the State of West Virginia is thirty-one percent. 

Q. That is again in the relation of loans to total assets? 
A. Yes. 

Q. That percentage is what? A. Thirty-one percent, 
even. 

Mr. Marstiller: At this time, Mr. Hall, we tender and 
ask leave to file as an exhibit, report No. 41, June 30, 
1954, Federal Deposit Insurance Corporation. 

Mr. Hall: Is that offered for the purpose of this par¬ 
ticular data the witness testified to? 

Mr. Marstiller: Yes, for the purpose of showing the 
average or ratio of loans to total assets of all banks and 
of the banks in the State of West Virginia, as testified 
to by Mr. Sutton. 

Mr. Hall: Very well, this report No. 41 of the FDIC will 
be marked Applicant’s Exhibit 2 for the purpose of the 


statistics appearing on the pages testified to by the wit¬ 
ness. 

87 (Applicant’s Exhibit No. 2 was marked for identi¬ 
fication.) 

I 

Mr. Hall: Is there objection? 

Mr. McQuain: YYe object to the materiality. It is imma¬ 
terial what the averages are. 

Mr. Marstiller: Before the Hearing Officer makes a 
decision, we feel that that is most material. It ties in with 
some evidence we intend to introduce in just a few moments 
to show that the banks of the City of Clarksburg, theii* 
ratio in some respects of loans to resources, is greateit, 
considerably greater than the state and national average 
and that by reason of that fact it speaks ipso facto that 
their lending activities at the present time and for the past 
few years is curtailed. 

Mr. Hall: Before I rule, let me ask a question. 

You testified that the loan ratio to the assets,—is this 
mortgage loans or the total loan portfolio, industrial* 

commercial loans, and all loans? 

7 | 

Mr. Marstiller: The testimony which Mr. Sutton has 
given, and which is given in the report No. 41, is as to 
total loans. 

; 

Mr. Hall: I consider there is no relevancy in that par¬ 
ticular. 

Mr. Marstiller: Mr. Hall, it is relevant in this respecti 
Total loans, of course, include real estate loans. 

88 If their total loans are in excess of what it con¬ 
servatively should be in ratio to the total resources, 

naturally they are going to have to cut down on all loans, 
not only real estate loans, but personal note loans. It 
necessarily means that all phases of their lending policies; 
have to be curtailed. 

Mr. McQuain: xYnother objection is that that is only 
the average. There is nothing to show that is the maxi¬ 
mum. i 




Maybe the banks don’t have loans geared to the amount 
they could have. The average percentage of loans has 
nothing to do with what is the proper maximum for the 
banks to make, as I see it. It could be very low. 

Mr. Hall: He indicated he might have further testi¬ 
mony which he thinks will develop this to where he will 
show some materiality. I will reserve my ruling at this 
time, pending further development. 

By Mr. Marstiller: 

Q. Mr. Sutton, in the protest filed by the Union Na¬ 
tional Bank of Clarksburg, the Merchants National Bank 
of West Virginia at Clarksburg, Bridgeport Bank, Bank 
of Shinnston, the First National Bank of Salem, the Harri¬ 
son County Bank, and the Community Savings and Loan, 
there is shown on page 4 in paragraph 4 thereof, the loans 
and discounts as against deposits of these respective 
banks. 

S9 Said paragraph also shows the loans and discounts 
and deposits of the Lowndes Savings Bank and 
Trust Company, which is not a protestant here. 

I would like you to glance carefully, look carefully at 
that paragraph and state whether or not those figures 
are substantially correct, so far as you know. A. I have 
no objections to these figures. There is a slight mistake 
in ours, but not enough materially to affect the situation. 
That is Lowndes Savings Bank and Trust Company. 

Q. From what information do you determine that these 
figures are or are not correct? A. By comparing them to 
the June 30 statement which is published on a three-months 
basis in the local newspapers, which I have here. 

Q. Do you, therefore, take as substantially correct, the 
figures as stated by the protestants in their protest! A. 
I would be willing to accept them as being substantially 
correct. 

Q. Mr. Sutton, have you calculated, using that informa¬ 
tion as stated in the protest, and the financial statements 
as published on June 30, 1954, in the local newspapers in 
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Clarksburg, West Virginia, by these respective banks, have 
you calculated the ratio of loans to the total resources 
of these banks? A. I have for the four Clarksburg 
banks. 

90 Q. What banks are they? A. The Union Na¬ 
tional Bank, the Empire Bank, the Lowndes, and 
the Merchants. 


Q. Have you also calculated and determined the ratio 
of their loans to their deposits? A. I have. 

Q. Would you please tell the Board what the ratio of 
loans to deposits is of the Union National Bank at the 
present time, according to their protest? A. According; to 
their own figures, their loans versus deposits are forty- 
two percent of the total deposits; loans that they have, 
total overall loans. 


Q. What is the ratio of the Empire National Bank of 
Clarksburg? A. Twenty-one percent, according to their 
own figures. 

Q. What is the ratio of the Merchants National Bank? 
A. Twenty-three percent. 

Q. What is the ratio of the Lowndes Savings Bahk 
and Trust Company? A. 46.9. 

Q. Would you please also state the ratio of the other 
banks? You have calculated that, I believe, in Harrison 
County. A. The other banks in Harrison County, com¬ 
paring their percentages of loans versus deposits, 
91 which is not quite compared to the total resources, 
the Bridgetport Bank has thirty-nine percent of 
their total deposits invested in all loans. 

The First National Bank of Salem has forty-eight per¬ 
cent of their loans, of their deposits, invested in loans. 

The Harrison County bank, thirty-three percent. 

And the Community Savings and Loan has one hundred 
twenty-five percent, which is very unusual. 

Q. Are you familiar with the type of charter that the 
Community Savings and Loan is operating under? A. It 
is my opinion that they are operating under an industrial 
banking charter, which is not a regular commercial bank. 
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Q. Do you know whether or not they are making loans 
on real estate? A. I have only known, and this is a vague 
recollection, of one loan they have made on real estate 
in the past five years’ time. 

Q. Mr. Sutton, continuing further, have you made a 
calculation of the ratio of these loans of these respective 
banks as to the total resources? A. Yes, I have for the 
first four in Clarksburg. The National average again is 
37.1 of loans, all loans versus total resources, and the 
West Virginia average is thirty-one percent. 

So calculating that, the Union National Bank has— 

92 let us see, their loans versus totael resources are 
38.8. 

The Empire National Bank is 19.5. 

The Lowndes Bank is 41.5. 

And the Merchants Banks is 20.5. 

Q. In respect to these ratios that you have calculated 
here, which are matters of fact, if your calculation is cor¬ 
rect, what does this indicate in regard to the 19.5 percent 
ratio of the Empire National Bank to total resources, 
loans to total resources, and 20.5 of the Merchants Na¬ 
tional Bank of West Virginia, at Clarksburg, of loans to 
total resources? A. Well, it would indicate to me, being 
in the banking business, that their lending policy as a 
whole is on the ultra ultra conservative side. 

Q. Which would mean what? A. It would mean it would 
have a tendency to discourage home ownership because if 
they are not willing to help theii* community to finance 
homes, it would reflect in their total overall statement. 

Mr. Highland: We object to the conclusions of the wit¬ 
ness as not based on anything in evidence. 

The Witness: The figures speak for themselves, gentle¬ 
men. 

Mr. McQuain: That does not necessarily follow. 

Mr. Marstiller: We feel that this testimony is most perti¬ 
nent and relevant to the issues. The question before 

93 this hearing, as I believe it to be, is whether or not 
the citizens of Harrison County and of the com- 
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munities, intended to be served by this association, are 
being adequately served by the banks in the community, 
existing banks, and whether or not there is any need for 
such an association as we propose to form in the City of 
Clarksburg, and whether or not the formation of such an 
association would injure the existing banks there in Clarks¬ 
burg, and those communities. 

At the present time we submit these facts, these ratios, 
which are a matter of fact. Anybody can compute them. 

The Board, I feel sure, will do the same. 

We have also tendered this report No. 41, and again 
ask leave that it be filed for the purpose not of guessing 
at what the national average is, or what the state aver- 
age is, but by submitting this report we feel that we are 
submitting the most reliable bit of information thereon 
which will show how the banks in the City of Clarksburg 
compare with banks throughout the country and through¬ 
out the state. 

It will show, we believe, by their own figures, which we 
have accepted, that two of those banks are very, very con¬ 
servative, and that speaks for itself, and that two or three 
or four of the other banks have already reached the ratio 
or the percentage that other banks have reached and 
thereby we feel that you must necessarily conclude that 
their lending policies must be curtailed and are being 
curtailed. 

94 We again at this time ask leave to file report No. 
41 and submit that it is material. 

Mr. Hall: It seems to me I have two rulings here in¬ 
volved now. 

First, I think the witness is qualified as an expert in 
the banking field and entitled to render an opinion based 
on factual data in respect to banking operations. 

Secondly, I believe that possibly there is some relevance 
to the willingness of the banking institutions in the area 
to finance business and home mortgage lending in the area 
to the extent that it is probably admissible for whatever 
weight the Board may desire to assign to it. 
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Although I must state that it seems to me that when 
you attempt to compare the total lending operations of a 
banking institution against the home mortgage financing 
in an area that the relevance is somewhat difficult to un¬ 
derstand, or its weight is not probably too strong in one 
way or the other. 

However, I will admit Applicants Exhibit 2 and permit 
the witness to continue. 

In response to this line of questioning he may be able 
to develop it further as he progresses. 

(Applicant’s Exhibit Xo. 2 was received in evidence.) 

Mr. McQuain: On rulings and so forth, do you have 
to note an exception? 

95 Mr. Hall: It is not necessary for you to note the 
exception. If you feel there is any substantive basis 
for attacking a ruling, it may be discussed in a brief you 
might file. 

Mr. McQuain: Thank you. 

Mr. Marstiller: Mr. Hall, for the purpose of clarifica¬ 
tion I wanted to state that this report Xo. 41 is not in¬ 
tended as a comparison between commercial banks and 
home mortgage institutions. It is merely to be used as 
the comparison of other commercial banks with the banks 
who are protestants. 

Mr. Hall: The point I am making, and attempting to 
point out, is that so far its direct relevance is not too 
clear in mv mind. I do think we unnecessarily lengthen 
the hearing, unless it can be brought more in focus against 
home financing and savings problems of the area. 

The Board is not interested, however, in financing of 
industrial and commercial operations. 

By Mr. Marstiller: 

Q. The protestants here today have stated in their pro¬ 
test on page 9 thereof in paragraph 3, that the serving 
by any associations located in the City of Clarksburg of 
the communities in adjoining counties, such as Grafton, 
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Elkins, Pennsboro, Harrisviile, Philippi, Jane Lew, Bick- 
hannon, West Union, Flemington, and Belington, is niore 
fanciful than real. 

Will you please state whether or not you believe 

96 the statement of the protestants as I have just 
read it, to be correct? A. Let me read that to be 

sure. I don’t think we ever proposed serving Harrisviile, 
which is down in Richie County. I am inclined to believe 
that this paragraph, or section (a), is entirely out of Ji ne 
with the facts, because in our own bank, Lowndes Savings 
and Trust Company, we serve twelve counties in making 
real estate loans. 

In addition to that we have the First Federal Savings 
and Loan Association of Sistersville coming into the Har¬ 
rison County area, which is a distance of about fifty miles. 

Q. Air miles, or road miles? A. Air miles, I believe, 
making loans in our county. 

We have in the City of Fairmont, which is approxi¬ 
mately twenty-five miles from Clarksburg, we have the 
various building and loan associations in this community 
coming into Clarksburg and making loans. 

Kanawha Valley Bank of Charleston, one hundred sixty 
road miles from Clarksburg, is operating in our section and 
all over the state in making real estate loans. Thev act 
more or less as a broker where they originally put the 
money up, according to my understanding, and then in 
turn sell the mortgage to the Metropolitan Life Insurance 
Corporation. 

Nevertheless, they go through the process of making 
real estate loans and appraisals a long, long ways 

97 from their home base. 

So from an offhand opinion, I would say that their 
statement No. 8 is incorrect. 

Q. Would you say that the Lowndes Savings Bank and 
Trust Company makes real estate loans in twelve coun¬ 
ties? A. To make them in all the surrounding counties; 
yes, sir; that is correct. 


Q. Do you know whether or not the other banks who 
are protestants here today make loans in other counties? 
A. This would be hearsay, but I know that the Bridgeport 
Bank has made loans in Barbour County. I actually know 
that to be a fact. 

Q. How do you know that? A. A party I was helping 
to get started in business personally borrowed some money 
from them at Century, West Virginia, which is located 
in Barbour County. That is the Bank of Bridgeport we 
are talking about. I understand thev also make loans in 
Marion County; also in Taylor County, which is pretty 
close to Bridgeport. 

I am also told this, that the bank at Salem makes loans 
in Doddridge County and that the Bank of Los Creek makes 
loans in Lewis County, which is near where they are 
located. 

The same is true of the Bank of Shinnston making loans 
in Marion County. 

98 Q. Do you know whether or not the Federal Sav¬ 
ings and Loan Association of Sistersville is making 
loans in Clarksburg or Harrison Countv? A. Thev are 
making loans in Harrison County. 

Q. Are they advertising for business? A. They are. They 
are running an ad for deposits in share accounts in the 
local newspapers. 

Q. Are these ads just a spasmodic thing, once in a great 
while, or do they generally have a policy of running ads 
periodically? A. It seems to be a program that they are 
runnings ads from time to time in the local newspapers. 

Q. Have you brought with you today Clarksburg news¬ 
papers which have in them ads of the First Federal Sav¬ 
ings and Loan Association of Sistersville, visiting loans? 
A. I have. They are right here. 

Q. Would you please state the dates upon which the 
ads were placed in the paper? A. Clarksburg Telegram, in 
the issue of November 13, 1954, on page No. 5 you will 
find one. 
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In the Clarksburg Telegram of November 20, one week 
later, you will find an ad on page No. 5. 

December 18, approximately four weeks after the issue 
there, again in 1954 and again with the Clerksburg Tele¬ 
gram, you will find an ad on page No. 5. 

99 And this is a morning paper, the Clarksburg Ex¬ 
ponent, on December 11, 1954, on page No. 3 you will 

find an ad of the First Federal Savings and Loan Associa¬ 
tion of Sistersville. j 

Mr. Marstiller: We herewith tender and offer these: ex- 
hibits as Petitioner’s Exhibit No. 3, and ask leave to file 
the statement. 

Mr. Hall: The four newspaper copies are identified as 
Applicant’s Exhibit 3 for the purpose of advertisements 
carried in the pages as identified in the witness ’ testimony. 

(Applicant’s Exhibit No. 3 was marked for identifica¬ 
tion.) 

Mr. Hall: Is there any objection to Applicant’s Ex¬ 
hibit 3? 

Mr. McQuain: No. 

Mr. Hall: It is received. 

(Applicant’s Exhibit No. 3 was received in evidence.) 
By Mr. Marstiller: 

Q. Mr. Sutton, would you also further state whether 
you know, to your knowledge, whether any other out-of- 
countv or out-of-city companies, banks, insurance com¬ 
panies, or other lending institutions, are at the present 
time making loans in the City of Clarksburg and Harrison 
County and taking as security for these loans real estate 
in Harrison County? A. This is a list taken from 

100 the record dated May 12, 1954, to and including De¬ 
cember 10, 1954, taken from the Harrison County 

Court House records, which includes the Standard Build¬ 
ing and Loan Association of Fairmount, the Central Mort¬ 
gage Corporation of Fairmount, the Central National Bank 
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of Buckhannon, the Federal Savings and Loan Associa¬ 
tion of Sistersville, the Federal Land Bank of Baltimore— 
I believe that is a farm loan; however, they make loans in 
Harrison County—The Kanawha Valley Bank, the Farmers 
Home Administration, the Parkersburg National Bank, the 
Marion County Building and Loan Association, and then 
we go into several repeats of the Kanawha Valley Bank; 
they appear on this eleven times—of Charleston, one hun¬ 
dred sixty miles from Clarksburg—the Standard Building 
and Loan Association of Fairmount, the Federal Savings 
and Loan of Sistersville, the First National Bank of 
Philippi, which is about twenty-seven miles from Clarks¬ 
burg, approximately; the Veterans Home Administration, 
the Administrator of Veterans Affairs appears twice on 
this, and the Citizens Bank of Weston appears on this 
list. 

Q. Where is Weston? A. Weston is a town about twenty- 
five miles south of Clarksburg. 

Q. In what county? A. Lewis County. 

They total thirty-three out-of-county transactions in 
the past six months, totaling more than a quarter of 
101 a million dollars. 

Q. Was this information obtained from the county 
records by you or your attorney? A. It was obtained from 
the countv records bv our attornev. 

W V * 

Mr. Marstiller: We herewith tender and ask leave to file 
as Petitioner’s Exhibit No. 4 a list of loans, recorded loans, 
made in the Harrison County area during the period testi¬ 
fied to by Mr. Sutton, in which county is located the City 
of Clarksburg. 

Mr. Hall: The listing of mortgage records in Har¬ 
rison County, West Virginia, will be marked Applicant’s 
Exhibit 4. 

(Applicant’s Exhibit No. 4 was marked for identifica¬ 
tion.) 

Mr. Marstiller: May I ask one further question for clari¬ 
fication ? 
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By Mr. Marstiller: 

! 

Q. These loans to which you have just testified and we 
tendered an exhibit reflecting them, were they made on 
personalty or realty? A. They were all made on real 
estate, deeds of trust. 

Mr. Highland: Mr. Hearing Officer, his answer was yes, 
they were on realty and they were deeds of trust. 

I would like to know how he knows tliev were on 

102 realty and also whether they were on homes; or 
whether they include things other than homes, and 

what do they include, personalty or realty. 

Mr. Marstiller: Mr. Hall, T am the one who examined 
these records and I will withdraw this at this time and 
testify with respect to it, myself. T will withdraw the 
tendering of it. 

Mr. Hall: Very well. j 

(Petitioner’s Exhibit No. 4 for identification was with¬ 
drawn.) 

By Mr. Marstiller: 

i 

Q. Mr. Sutton, it is further stated in the protestants’ 
protest at page 7 thereof, in paragraph 11, as follows: 

“None of these banks have discouraged mortgage 
loans and none of them limit mortgage loans to a 
term of five vears.” 

Is that statement correct? A. From the information we 
have at hand it is correct, that there is one of our larger 
banks that has a five-year recapture clause in their deeds 
of trust. 

Q. Have you or your attorney, James A. Marstiller, 
the interrogator, examined the records of the County of 
Harrison in the county collector’s office to determine 
whether or not there are any deeds of trust on realty along 
securing loans made by the Empire National Bank 

103 for a term of five years? A. The deeds of trust 
that Empire apparently has been making have been 




set up on a five-year basis, generally they have fifty-nine 
payments of so much. 

From the outward appearance of it it is predicated on a 
ten-year basis with the sixtieth month renewal clause 
which places the borrower very much at the mercy of the 
bank at the end of five vears’ time if thev want to call in 
their loan. It is a very harsh clause. 

Q. Have you obtained from the records of the collector 
of the County Court of Harrison County, West Virginia, 
photostatic copies of certain deeds of trust recently made 
by the Empire National Bank, which shows that loans 
made by them are limited to a maximum term of five years 
in this recapture clause you have just referred to? 

Mr. Highland: If you please, we object to any answer 
being given to that question. I don’t think that any two 
or three or five or six exhibits will tend to show what 
Mr. Marstiller savs thev will show: that there is a limit. 

V — 

They may be individual cases, but they do not show any 
limit. 

Mr. Marstiller: Mr. Highland, I refer you to the para¬ 
graph of a brief, apparently not prepared by you, but in 
the letter of Mr. Highland, your father, as president of 
the Empire National Bank—he describes it as a protest— 
the following statement is stated: 

104 “None of these banks have discouraged mort¬ 

gage loans and none of them limit mortgage 
loans to a term of five years.” 

Now, we submit these deeds of trust in contradiction of 
that statement in which there are various loans I have got¬ 
ten. 

I have obtained from the record only three of them. If 
the Empire National Bank would like me to obtain further 
copies, I will do so. There are more on record. I vouch 
for that. 

We are submitting as Petitioner’s Exhibit 4 the photo¬ 
static copies of deeds of trust, dated respectively the 30th 
day of August 1954; the first day of September 1954, and 
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the second day of December 1954, executed by H. Richard 
Hinkle and wife: 

{ 

Eugene Joseph Pokrzywa and wife, Ruth Hinkle 
Phares Shackleford and husband, in which all three 
deeds of trust there are loans made which are secured 
by this deed of trust conveying real estate to the 
trustees therein named, to hold title as security for 
the Empire National Bank. In all of these deeds of 
trust you will find that the payments provided on a 
monthly basis over a sixty-month or five-year term 
do not come near equalling the principal amount of 
the debt and in all of these deeds of trust vou 

V I 

105 will find the following language: 

“and continuing thereafter on the blank day of each 
month and a sixtieth of final and last payment shall 
be made on the blank day of blank, 19-blank, which 
final or last payment shall include the unpaid princi¬ 
pal balance of said note and the interest thereon”.; 

Which speaks for itself. 

It would mean that the debtor, according to this deed of 
trust, to which he has subscribed his name, would be liable 
to pay a substantial sum of money in each instance as the 
last and final payment at the discretion and sole discretion 
of the Empire National Bank. I 

Mr. Hall: The three photostatic copies of deeds of trust 
will be marked Applicant’s Exhibit No. 4. 

Do I understand there is objection? 

Mr. Highland: There is. I am sorry I failed to make 
myself clear. j 

The issue, as I understand it, is not whether some loans 
are made for a five-year period. The issue is whether 
no loans are made for more than a five-year period. And 
we do not believe that three selected deeds of trust prove 
that no loans are made for a longer period. 

Mr. Marstiller: Mr. Hall, may I reply to that? 
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I will agree with Mr. Highland. I do not, nor have 

106 we ever intended to say that no loans were made 
by the Empire Bank for a number of years greater 

than five vears. 

w 

T am sure that they do. We are only stating, as we 
have stated in our petition, that some loans are made for 
only a period of five years on real estate and submit the 
exhibits only for the purpose of showing that fact and of 
denying the statement made by the protestants in their 
protest. 

Mr. Highland: Do T understand, then, that you are re¬ 
ceding from the statement made in paragraph 12 on page 
11 of your amended petition, which says that the bank 
has a maximum term of five years for real estate loans? 

Mr. Marstiller: Mr. Highland, I will recede from that 
statement; yes, sir, and would like to amend it by putting 
in three words there: “Which in some instances has a 
maximum term of five years.” 

Mr. Hall, that was one of the amendments which I had 
frankly intended to make and file today, but through in- 
advertance apparently had not made that one. 

Mr. Highland: Does the word “maximum” belong in 
there when you say “in some instances”, a maximum term? 

Mr. Marstiller: Yes, in some instances. 

Mr. Hall: Is that acceptable to both counsel? 

All right, the amendment may bo made on the original 
amendments to the application. 

Mr. Highland: That refers to the preceding para- 

107 graph. Perhaps it would be proper for you to make 
the amendment in paragraph 11, also. 

Mr. Marstiller: That is right. The amendment would be 
made in both instances. 

Mr. Hall: Very well. 

Mr. Highland: Where will you put it? 

Mr. Marstiller: After the word “loans” and before the 
word “for”. 

Mr. McQuain: What is the interlination? 
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Mr. Marstiller: “In some instances”. 

Then on page 11, paragraph 12, we will exclude the words 
down to the bottom, the third line up from the top, at the 
end of that line, after the word “which” we put in “in 
some instances.” 

Mr. Hall: In connection with Applicant’s Exhibit A to 
which objection has been taken, I will admit it for the pur¬ 
pose of refuting the statement to the extent that it does 
refute it, appearing in the protest file. 

If I understand, that is the purpose of the tender? 

Mr. Marstiller: Yes, sir. 

(Applicant’s Exhibit No. 4 was received in evidence.) 

Mr. Hall: We will take a five-minute recesss. 


(A short recess was taken.) 

Mr. Hall: Are we ready to proceed? 

108 Mr. Marstiller: Yes, sir. • 

Mr. Highland: Mr. Hall, I would like to raise a 
question with regard to your last ruling. As I understood 
Mr. Marstiller, he now will admit the statement in the 
protestant’s notice that none of the banks limits mortgage 
loans to a term of five years? 

Mr. Marstiller: We do not admit that at all, Mr. High¬ 
land. 

Mr. Highland: You have amended your application. 

Mr. Marstiller: Of course, we could argue on this thing 
forever. It is just a grammatical construction that both 
of us are making a point of, but we are saying in some 
instances you put a maximum of live years upon loans. 
That is all we are saying. 

We are denying a statement, as I interpret it to be, in 
your protest, that none of the banks restrict loans to a 
maximum of five years, whereas we believe that the Em¬ 
pire National Bank does in some instances. 


Mr. Highland 


Your original statement was that 'the 


Empire Bank made no loans for longer than five-year* 
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periods. We said every bank makes some loans for longer 
than five-year periods. 

Is not our statement true? 

Mr. Marstiller: Repeat that, if you will, please. 

Mr. Highland: Our statement is that every bank 

109 makes some loans on real estate fpr periods longer 
than five years. 

Mr. Hall: What page on this thing is that? 

Mr. Highland: Pages 7 and 8. 

Mr. Marstiller: Mr. Highland, we are going only by 
the language of the protest to which I take it all protestants 
have subscribed. Starting with the last three words on 
the last line of page 7, “And none of them limit mortgage 
loans to a term of five years.” 

Mr. Highland: That is right. 

Mr. Hall: Gentlemen, it seems to me we are engaged 
more or less in semantics here. 

Mr. Highland: It has to do with the relevance of those 
papers. If they admit that the Empire Bank makes some 
loans for a period of longer than five years, then the 
papers cannot go to prove that the Empire Bank makes no 
loans longer than five years, and that is what they offer 
to prove. 

Mr. Marstiller: Mr. Hall stated correctly for what pur¬ 
pose they were being admitted, for the purpose of deny¬ 
ing the statement made in the protest and for that purpose 
only. 

Mr. Hall: I think here there is some ambiguity in this 
protest, in the language used. It states none of the banks 
limit mortgage loans to a term of five years; that it could 
be read as meaning that none of them made these mortgage 
loans for a term of as little as five years and for that 
purpose I have received it as refuting that interpre- 

110 tation of that language. 

Mr. McQuain: Our position is that the banks make 
mortgage loans for as long as ten years or more. 

Mr. Hall: I think it is admissible. If you wish to clarify 
the language in your testimony, you may. 
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By Mr. Marstiller: 

Q. Mr. Sutton, what is a conventional loan, as the te;rm 
is used in banking circles? A. A conventional loan, as I 
understand it, is a term used to define an average real 
estate loan, of which the bank has independent appraisers 
appraise the property and the general attempt on our bank 
is to get someone who has a conservative viewpoint in 
order to establish a conservative market for the property 
being offered as collateral on the loan, at which time the 
bank will then extend to the borrower the sum of sixty per¬ 
cent of this appraised value for generally a period of ten 
years’ time. 

That is my interpretation of a conventional loan. 

Q. What does your bank and other banks in Harrison 
County make conventional loans for in terms of years, 
what length of time, maximum? A. The general average, 
with the exception of what we have been discussing here, 
is just on conventional terms, ten years, sixty percent of 
the appraised value. We are not a national bank, but 
it is my understanding that the national batik 
111 is limited to sixty percent; they cannot extend it 
for a longer period of time. 

Q. Are you a commercial bank? A. Yes. 

Q. Does your bank engage in making loans other than 
those secured by real estate? A. We have regular cofn- 
mercial loans. i 

Q. And have regular checking and savings accounts? A. 
Regular checking and savings accounts. 

Q. You have stated you are the vice-president of the 
Lowndes Savings Bank and Trust Company. A. That is 
correct. i 

Q. Do the major stockholders and other executive of¬ 
ficers of the Lowndes Savings Bank and Trust Company 
know that you are one of the petitioners for a federal 
savings and loan association in the City of Clarksburg? 
A. They do. ! 


i 
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Q. Did you obtain their permission, if that is the word 
to be used, for such action? A. I did. 

Q. Who is the president of the Lowndes Savings Bank 
and Trust Company ? A. Mr. Bladen Lowndes. 

Q. Who is the majority stockholder? A. The ma¬ 
jority stockholder is the Lowndes family, which 

112 he represents. 

Q. What is the attitude of Bladen Lowndes and 
the other members of the Lowndes family regarding your 
taking this action and filing this petition? A. For Mr. 
Hall’s sake, the president of our bank happens to be the 
president of the Fidelity Baltimore National Bank and 
Trust Company, which is an institution in Baltimore of 
approximately $250 million resources. 

My personal contact with him is generally on a monthly 
basis, in which they come to our town for a board meet¬ 
ing. A lot of our business is done through a second party. 

At the time this situation came up it was discussed first 
with our treasurer of the bank and our executive vice- 
president, Mr. Duling, who in turn obtained the final okay 
for Mr. Lowndes to go on with this. 

The position we were in was that we were constantly 
sending new applicants for real estate loans to these other 
banks in our locality. We felt that Mrs. Harper, our treas¬ 
urer, and myself, particularly, felt that there certainly 
would be an opening for a savings and loan institution in 
a city the size of Clarksburg, where we could refer them 
to a savings and loan association rather than our competi¬ 
tive banks who did not seem to appreciate what we were 
doing for them. 

So the thought was to approach Mr. Lowndes, whose 
first comment was that he was surprised that the 

113 City of Clarksburg had no federal savings and loan 
association and that if we wanted to go ahead with 

the situation, he felt he had no objection to it. 

He realized there would be some competition from the 
savings standpoint, but he also knew from past experience 
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in Baltimore that it certainly would not injure his financial 
institution to any great extent. 

Q. Mr. Sutton, are there any building and loan, other 
state chartered institutions in Clarksburg or Harrison 
County? A. None to my knowledge. 

Q. Mr. Sutton, have you stated whether or not there 
are any FHA loans being made in the City of Clarksburg 
at the present time? A. There are no bank making FHA 
loans that I know of, with the exception of the Union 
National Bank. 

Q. To your knowledge are they making any substantial 
amount of these loans? A. From the records it would in¬ 
dicate that they have not made too many. 

I might amend that, that I believe that some of the |in- 
surance companies are making FHA loans. I am not sure, 
but what the Kanawha Valley Bank of Charleston is do¬ 
ing, whether it is a GI loan or FHA. 

Q. This Kanawha Valley Bank and the insurance 
114 companies are not local institutions? A. They are 
not local institutions. 

Q. Are there any banks in Harrison County making 
GI loans at the present time? A. None that I know of. 
The only GI loans that I can speak of in the past three 
years that I know of personally, is the one that I described 
earlier in this hearing. 

Q. Mr. Sutton, was any effort made by you to obtain 
from the Veterans Administration statistics relevant to 
this hearing, such as the number of GI loans which have 
been made in recent years? A. There was. 

Q. Have you obtained some information thereon? A; I 
have. 

Q. Will you please tell the Hearing Officer and the Board 
just what that information was? A. Gentlemen, my dates 
may be off somewhat, but I feel this is relatively close. 

Approximately three years ago there was a law passed 
by the Veterans Administration which was to help the 
GI to obtain home mortgage financing if he was unsuccess¬ 
ful from his own banking institution. 
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From my own personal knowledge the banks in Clarks¬ 
burg for various reasons have discontinued making GI 
loans. The information that I have secured has been 
from the Veterans Administration from Huntington, 

115 and they informed me that tliev have made fiftv- 

•> mt * 

nine direct loans in the Clarksburg-Harrison County 
area in the past three years’ time. 

The only way vou can get a direct loan is to be refused 
by all the banking, or, I think it is two or three of the bank¬ 
ing institutions, in that section and no funds being avail¬ 
able for a GI loan. 

Q. Does that mean that the GI loans made directly by 
the Veterans Administration have, therefore, been refused 
by banks in Harrison County? A. That would indicate to 
me that that would be the case. 

Q. Mr. Sutton, on page 5, paragraphs 6 and 7 of the 
protest, the total number of loans and the dollar volume 
of those loans is set out as well as the number of Federal 
Housing Authority title II loans and GI loans are set out 
by the different banks in Harrison County. 

" What is a title II FIIA loan? A. A title II FIT A loan, 
Mr. Marstiller—you must remember I have had no experi¬ 
ence in title II FHA lending—but my understanding is that 
that is an agency created by the government to encourage 
home ownership to permit banks to go beyond the conven¬ 
tional yardstick in extending credit on these homes. 

For example, they can go beyond the sixty percent ap¬ 
praised value and they can go beyond the ten-year 

116 maximum for repayment. That is my understand¬ 
ing as to what a title II FHA loan is. 

Q. Taking the figures of the protestants, in paragraph 
6 and in paragraph 7, wherein they show a total number of 
loans of 7,779 equalling a dollar volume of $28,909,626, 
have you calculated the percentage of those loans and the 
percentage of the total amount representing GI and FHA 
loans? A. I have. 

Q. Will you please tell the Board and the Hearing Officer 
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what that percentage is? A. Taking the figures of the 
protestants which they have submitted and which we have 
accepted as bing accurate, covering the year beginning: in 
1946 and up to and including the present year, 1954, for 
practical purposes we will consider nine years, they made 
a total of 7,779 loans for a total of $2S,909,626. This,; of 
course, we acknowledge, does not include the Lowndes 
Savings Bank and Trust Company. 

Subtracting the sum of 289 loans, which they acknowl¬ 
edge that they have made under Title II FIIA, this would 
still leave 7,492 loans for $26,671,067. 

Subtracting further from that the sum of GI loans 
acknowledged made by them, 389, covering the nine-year 
period of time, it still leaves 7,103 loans, or a gross sum of 
$25,050,006. 

Percentagewise this indicates to me that they have 
117 invested their funds over this nine-year period of 
time in these ratios: 

Under FIIA, 7.7; under GI, 5.7. 

In other words, the conventional loans that they admit 
by their own figures come to a total of S6.6. Now, that' in 
itself, to me, is the greatest figure we can present for the 
need for a federal savings and loan association in that 
eiglitv-six percent of their customers are restricted to a 
sixty percent appraised advancement on their property 
and restricted to a ten-year repayment of paying off their 
mortgages. 

Q. Mr. Sutton, do you feel in your opinion as a banker 
and in your past experience in banking loans on real estate 
that the restricting of loans to a maximum period of ten 
years would encourage or discourage the ownership of 
homes? A. Well, your newer homes, the inflation of the 
American dollars, which we all can agree upon, in the past 
ten or fifteen years has meant that a home you could buy 
fifteen years ago for ten thousand dollars today costs you 
eighteen thousand dollars. 

It stands to reason it is going to work a hardship on 
someone to repay eighteen thousand dollars over a t<?n- 
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year period of time when they could extend the same 
period of time in the same repayment plan to a period of 
twenty years. 

Q. Is it your conclusion that a ten-year termination 

118 on loans encourages or discourages? A. It is not 
only my conclusion, but it seems to be a nationally 

accepted conclusion that easier terms to reliable people 
certainly makes it easier to purchase a home and own 
one in the long run. 

It has been the basis and foundation of our American 
prosperity, making it easier to own material things and na¬ 
tional wealth. 

Q. Mr. Sutton, are you familiar generally with the dif¬ 
ferent agencies, foreign, out-of-county lending agencies 
who are located in the Citv of Clarksburg and who make 
loans in the City of Clarksburg? I)o you know whether 
or not any insurance companies or out-of-county banks 
regularly make loans on real estate in the City of Clarks¬ 
burg? A. Insurance companies particularly, your out-of¬ 
county banks do from time to time. 

However, it is not an established, well, it is not some¬ 
thing that happens every day. However, your insurance 
companies are constantly coming in Clarksburg and adver¬ 
tising and soliciting for loans and completing them. 

Q. Do they have local representatives in some instances? 
A. They do. 

Q. Does the Equitable Life Insurance Society of the 
United States make loans secured by real estate in the 
City of Clarksburg? A. They do, and Harrison 
County. 

119 Q. Does the Prudential Insurance Company make 
such loans? A. They do. 

Q. Would you say that the Kanawha Valley Bank of 
Charleston makes loans there? A. They do, but 1 under¬ 
stand they are primarily a transfer agent rather than the 
principal involved. 

Q. I think you have further stated that the Federal Sav¬ 
ings and Loan Association of Sistersville and the Fair- 
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mount Building and Loan Association in Marion County 
make loans in Clarksburg? A. That is correct. 

Q. Mr. Sutton, do you know where the City of Parkers¬ 
burg is located? A. I do. 

Q. Where is it located in reference to Clarksburg? A. 
Approximately eighty miles west. 

Q. What is its population in relation to the City of Clarks¬ 
burg? A. Approximately thirty thousand, or very cbm- 
parablc to the City of Clarksburg. 

Q. Mr. Sutton, would you tell the Board how many com¬ 
mercial banks there are in the City of Parkersburg? A. 
Four. 

Q. How many federal savings and loan associa- 

120 tions are there in the City of Parkersburg? A. Two, 
to my knowledge. There may be another. 

Q. Do you know whether or not any of these banks are 
on the brink or verge of disaster by reason of the establish¬ 
ment of the two federal savings and loan associations in 
the City of Parkersburg? A. I see nothing that would in¬ 
dicate such. 

Q. Are you familiar with the two federal savings and 
loan associations in the City of Parkersburg? A. Only to 
the extent of having heard what their total resources 
would be. 

Q. Do you recall specifically what those resources are? 
A. It is my understanding that the total is approximately 
sixteen million dollars, eight million dollars a piece. 

Q. As I understand, the population of the City of Park¬ 
ersburg is within a thousand or two of being the same 
population as the City of Clarksburg; is that correct? A. 
That is my understanding. 

Q. Do you know what the population of Wood County, 
West Virginia, in which the City of Parkersburg is located, 
is? A. No, I don’t believe I know that. I can look it up. 

Q. For the record the population of Wood County is 
66,540. How does that compare with the population of 
Harrison County? A. I believe our population 

121 countywide is around eighty-two thousand. 
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Q. Correction. The population of Harrison County is 
85,296, as admitted both by the petition and the protest. 

Mr. Sutton, where did you live before establishing in 
Clarksburg? A. My former home was Fairmount, West 
Virginia. 

Q. How far is Fairmount from the City of Clarksburg? 
A. Approximately twenty-five miles north of Clarksburg. 

Q. Are you familiar with the various commercial banks 
and building and savings and loan associations in the City 
of Fairmount? A. I am. 

Q. What is the population of Fairmount? A. Approxi¬ 
mated twenty-nine thousand. 

Q. Do you know what the population of Marion County 
is in which Fairmount is situated? A. Approximately 
seventy-one thousand. 

Q. That is a smaller population than Harrison County? 
A. That is correct. 

Q. How many commercial banks are there in Fairmount, 
Mr. Sutton? A. Three. 

Q. Do you know whether or not there has been a new 
commercial bank established there within the past year? 

A. There has been, this past summer there is the 
122 Community Savings Bank and Trust Company, I 
believe. 

Q. Is it a commercial bank? A. It is a commercial bank. 

Q. Are there any building or loan or federal savings 
and loan associations in the City of Fairmount? A. There 
are four building and loan and federal savings and loan 
associations; three operating under the national charter, 
the Federal Savings and Loan Association, and one is 
a state institution. I could be wrong. 

Mr. Tweedy: There are two federal and two state? 

The Witness: It is a total of four altogether. 

By Mr. Marstiller: 

Q. Do you know whether or not the commercial banks 
in the City of Fairmount are on the brink of financial dis- 
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aster or what their condition is? A. They are all very 
solid and in very sound financial condition. 

Q. At the time of the establishment of the new bank, 
new commercial bank in the City of Fairmount, were there 
at that time in existence the two federal savings and loan 
associations and the building and loan association to which 
you referred? A. They were. The bank is the last one in 
the picture. 

Q. Mr. Sutton, will you please tell Mr. Hall, the Hear¬ 
ing Officer, and the Board, what is your opinion re- 

123 garding the possible or probable success of any fed¬ 
eral savings and loan association in the City | of 

Clarksburg? A. Of course, I think the very fact that I 
would make a petition, being one of the original applicants, 
would state my position clearly. I can truthfully say that 
my honest opinion is that there is certainly a big demand 
for easier terms in mortgage money to help people own 
their own homes and in comparing the City of Fairmount 
with the City of Clarksburg, which is comparable in size 
and in banking facilities, and comparing the City of Park¬ 
ersburg, which is again nearby and very comparable j in 
size and population, that these associations have been vpry 
successful and I see no reason why it would not be as 
much, if not more so, than the City of Clarksburg. 

Clarksburg is known to be a more stable business to\vn 
than cither of the two in the past. A good example of that 
is their total banking deposits. In the City of Clarksburg, 
if my memory serves me correctly around June to 30th 
we had total resources in our banks, either total deposits 
or resources, in the neighborhood of sixty-four million 
dollars. AVe had no savings and loan association in the 
City of Clarksburg. 

The City of Parkersburg had total banking deposits of 
around forty-seven or forty-eight million dollars and vet 
they supported sixteen million dollars in building and loan 
association. That comparison itself to me would in- 

124 dicate that there is a very excellent chance of a fed- 
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oral savings and loan association to be a successful busi¬ 
ness enterprise in the City of Clarksburg. 

Q. Mr. Sutton, do you believe that the establishment of 
a federal savings and loan association in the City of Clarks¬ 
burg for the purpose of serving the communities and coun¬ 
ties set forth in our petition would in any way or in any 
manner injure existing banks in the City of Clarksburg? 
A. I don’t think it would be a death blow to them. We 
expect to lose some savings accounts in our own bank. We 
do feel this way and this we are sure of: that we are con¬ 
stantly having people come into our bank and making out 
cashier’s checks for money to be sent to other federal 
savings and loan associations throughout the state. We 
feel by establishing one in the City of Clarksburg it will 
help to keep this money that is being sent out of the City 
of Clarksburg in its own city limits. 

Also, for some reason or other, savings and loan associa¬ 
tions, due to their higher rate of dividend, the rate of in¬ 
terest generally being higher than the interest you receive 
on banking accounts, has a tendency to attract money from 
without your own territory which again would help the 
City of Clarksburg. 

We cannot deny it would help promote ownership and 
we feel would be definitely an asset to our community 
125 and not be too injurious to our institution because we 
point out in comparison two of our neighboring 
cities, Parkersburg and Fairmount. 

Mr. Tweedy: Mr. Hearing Officer, on reflection I realize 
I am responsible for a minor error in the record if I may 
be permitted to correct it with respect to the number of 
associations operating under federal charter in Fairmount. 

Mr. Hall: Very well. 

Mr. Tweedy: There is one savings and loan association 
operating under federal charter in Fairmount and three 
under state charter. 

The Witness: One of them has a federal savings and 
loan sticker. 
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Mr. Tweedy: Three of the four are insured by the Fed¬ 
eral Savings and Loan Association. ■ 

The Witness: They have to go by your rules and regu¬ 
lations, don’t they? 

Mr. Hall: Let us not carry an argument on the side. : 

i 

By Mr. Marstiller: 

Q. Mr. Sutton, do you know whether or not the Buckeye 
Savings and Loan Association, a corporation of Ohio, 
makes loans on real estate in the City of Clarksburg? A. 
They do. 

Q. Do you have any idea what volume of loans they 
make? A. It would be in excess of one hundred 
126 thousand dollars a year. 

Mr. Marstiller: I think that concludes our direct 
examination. : 

Mr. Hall: Do you wish to cross-examine Mr. Sutton? 

Mr. McQuain: Yes. I presume both protestants may 
cross-examine. 

Mr. Hall: Certainly. 

j 

Cross-examination. 

By Mr. McQuain: 

Q. Mr. Sutton, in your application you stated that two 
banks in Harrison County—I am not quoting you exactly 
—generallv were overextended in real estate loans. 

I believe vou amended that this morning to sav that 
those two banks had an excess of forty percent. A. We 
took your own figure and figured out the percentage on 
that; that is correct. 

Q. Would you name those two banks? A. The Lowndes 
Savings Bank and Trust Company has an excess of forty 
percent of their deposits, and the Union National Bank. 

Q. The Lowndes Bank is the one with which you are 
associated? A. That is correct. 

Now, let us get that clear. That is loans versus de¬ 
posits, not total resources. i 


! 
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127 Q. Do you know whether the federal savings and 
loan company in Fairmount is making any GI loans? 

A. That I am not aware of. 

Q. Do you know whether it is making any FHA loans? 
A. That I am not aware of. 

Q. Do you know whether the federal savings and loan 
company from Sistersville has made any FHA or GI loans 
in Harrison Countv? A. That I am not aware of, Mr. Me- 

v 7 

Quain. 

Q. Do you know whether the Kanawha Valley Bank has 
made any FHA or GI loans in Harrison County? A. The 
Kanawha Valley Bank, and this again is just an under¬ 
standing of it, I understand that they are representing, I 
believe, the Metropolitan Life Insurance Company and 
making loans in Harrison County. Mr. Burnside can tell 
you that. 

Q. Do you know how the Kanawha Valley Bank proc¬ 
esses these loans? Does it make them for Charleston or 
does it have a local representative? A. It is my under¬ 
standing that they do it in this fashion: That they have 
local representatives who operate under a general name of 
Plott, who is vice-president of the bank. 

That application is made and it is entered for approval, 
subject to Mr. Plott’s approval as to the location. I under¬ 
stand he comes in on every application and person- 

128 ally inspects at Charleston. 

Q. Inspects the application on the property? A. 
On the property. Then it is submitted to a local at¬ 
torney for preparation of papers and he completes the 
loan. It is purchased by the Kanawha Valley Bank who, 
in turn, sells its loan to the Metropolitan Life Insurance 
Company. That is my understanding and it is all from 
just picking it up from odds and ends. 

Q. I believe you gave the distance from Fairmount to 
Clarksburg. A. It is approximately twenty-five miles. 

Q. How far in air miles is Morgantown? A. My guess 
would be in airline mileage, better than five miles. 
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Q. And Sistersville? A. Forty-five; that is strictly a 
guess. That is not road miles; that is air miles. 

Q. I understand. A. And Fairmount is road miles. 

Q. Am I correct that you stated, so far as you knew 
there are no banks in Clarksburg making FHA loans now? 
A. No, I did not say that. I stated the Union National 
Bank is making, to my knowledge. Other than that I do 
not know. 

Q. The proposed federal savings and loan for 

129 Clarksburg, is it contemplated it would extensively 
enter into the business of making GT and FHA 

loans? A. Well, it is our intent and purpose to include 
this as one of our most important parts of our service. 
However, it wouldn’t be in the preliminary part of it 
because we do not have funds available to begin with to 
extend it into GI loans. 

Q. I believe your projection of earnings indicate five and 
a half percent ? A. That is correct. 

Q. Which could not include many GI loans? A. At the 
very beginning, you are right, Mr. McQuain. 

Mr. McQuain: That is all I care to ask Mr. Sutton. 

By Mr. Highland: 

Q. How long have you been on the executive discount 
committee of the Lowndes Bank? A. Approximately seven 
vears. 

Q. Are the real estate loans of the Lowndes Bank closed 
through you? A. Part of them are, Mr. Highland, and part 
of them are closed by Mr. Harper, treasurer of the bank. 

Q. Have you been involved in the closing of any real 
estate transactions where the realty is located in towns 
other than Harrison County? A. I have. 

130 Q. Do you close those by mail or by telephone, or 
how? A. By personally closing them in the office. 

Q. Who records the deed of trust? A. We record them 
ourself. 

Q. Where? A. In the surrounding counties. 
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Q. You have someone from your office go by automobile 
to the county seat? A. It depends on the amount involved. 
In the smaller loans we record them ourselves. 

When we get them in larger loans, it is recorded by the 
attorney prior to the transaction. 

Q. What is the procedure in the larger loans? A. In 
the larger loans it is first to abstract the title of property, 
appraise it, pass judgment on same, upon accepting the 
papers are prepared by the attorney, taken over to the 
court house in whatever countv it might be, a last minute 
search is made, the deed of trust is placed in the record, 
and the loan is paid out after that. 

Q. Where is the attorney from who closes the trans¬ 
action? A. That depends on where we are doing business. 
As a general rule our attorney is located in Clarksburg, 
a man by the name of Charles Scott, and we use him for 
part of it, and and we have had various other attorneys 
help. 

131 Q. As a rule it is a Clarksburg attorney? A. Yes. 

Q. They go to the other counties and close the 
transaction there? A. When we get into other county op¬ 
erations we often times fall back on other lawyers for help. 

Q. It is other counties I am directing my question to 
right now. A. Tn our larger loans we almost invariably rely 
on one lawyer and that is Mr. Charles Scott. 

However, there have been many occasions when we have 
pulled in out-of-countv attorneys to help us with our prob¬ 
lems. There is no cut and dried rule on it. It depends on 
the circumstances. 

Q. I have a question on the proposed operating budget 
which you have submitted in connection with the applica¬ 
tion. 

Under a note on the last page there is the entry “Basis 
of income calculation”. Under that, “First mortgage 
loans”, and under that “existing loans, net, $157 thou¬ 
sand.” 

What is the meaning of the phrase “existing loans”? 
A. Mr. Highland, one of the beginning points of any insti- 
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tution, of a federal savings and loan association nature, 
is an attempt in the beginning part of it to purchase ;a 
backlog of income by which you buy seasoned mortgages. 
So that you have some income from the very be- 

132 ginning rather than wait until you have built up a 
backlog itself. 

Q. You have plans to buy mortgages? A. That is oijr 
intended purpose. 

Q. Have you made any approaches leading to the pur¬ 
chase of such mortgages? A. That would be a little pre¬ 
sumptuous, don’t you think? I mean there is no point in 
trying to go out and buy something until you are an estab¬ 
lished organization. 

Our plans are to do so; that is correct. 

Q. Have you decided where you will attempt to purchase 
them ? A. Wo have not decided where. 

Mr. Highland: That is all. ; 

Mr. Hall: Mr. Roberts? 

Mr. Roberts: I have a few questions. 

! 

By Mr. Roberts: 

j 

Q. Mr. Sutton, I believe your application indicates dur¬ 
ing the early stages if the charter is granted you will be 
the manager of the association. A. The intent and pur¬ 
pose is to supervise it; that is correct. 

Q. And devote as much time as is necessary. A. That is 
correct. 

Q. Sir, at what stage of the association’s growth would 
you expect to hire a permanent full time manager? 

133 A. When we reach an accumulated property volume 

of a million dollars in resources. i 

Q. Do you have anyone in mind for that job at the 
present time? A. We do not. 

Q. You do not expect it will be yourself, though? A. 
No, sir. 

Q. Your application, I believe, also indicates several 
alternative officers of locations? A. That is correct. 



Q. Have you decided any more definitely on office loca¬ 
tions as yet? A. We have been holding that up, Mr. 
Roberts, until we had some indication as to the approval 
of our application. It is a little hard to go out and make 
any kind of contract to rent a place when you are not 
sure you are going to have business ready. 

Mr. Lynch has one. We consider approaching him, but 
we have held off doing so until this is settled. 

Q. When do you intend to employ a full time manager 
for the association? Is it contemplated that the person 
chosen will not be connected simultaneously with a bank 
or the operations of a bank? A. He will be an independent 
operator. 

Mr. Roberts: I believe those are all the questions 
134 I have. 

Mr. Marstiller: If you please, Mr. Hall, I think 
I have been sworn and I would like to testify. Although 
I am in a dual capacity as a petitioner as well as an attor- 
ney, I feel I should testify on one or two phases in this 
matter. 

Thereupon 

James A. Marstiller 

a protestant, assumed the witness stand and, having been 
first duly sworn, testified further as follows: 

Mr. Marstiller: First, I would like to tender and ask leave 
to file an official map of the State of West Virginia, which 
is published by the State of West Virginia, for the pur¬ 
pose of the Board to use in determining whether or not 
to grant permission to organize this federal savings and 
loan association, and for the purpose of showing the loca¬ 
tions. 

I tender it as Petitioner’s Exhibit Xo. 5. 

Mr. Hall: The map of West Virginia just described by 
the witness will be marked as Applicant’s Exhibit 5. 

(Applicant’s Exhibit Xo. 5 was marked for identifica¬ 
tion.) 
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Mr. Hall: Is there any objection? 

Mr. McQuain: No objection. 

Mr. Hall: Received. j 

i 

(Applicant Exhibit No. 5 was received in evi¬ 
dence.) 

135 Mr. Marstiller: If the Board please, we have felt 

that it was very important to the Board in its de¬ 
termination of whether or not a charter for a federal sav¬ 
ings and loan association should be granted in the City of 
Clarksburg for us to determine as best we could how many 
loans have been made in the City of Clarksburg, secured 
by real estate, by out-of-county lending institutions. We 
realized that to examine the records themselves for the 
purpose of determining this would take more time than 
any lawyer or practically anybody lias, without compensa¬ 
tion, to give. I 

Consequently, we went to the credit bureau reports, the 
Credit Bureau of the City of Clarksburg, which I feel 
to be a very reliable source. 

The information supplied and obtained by the credit 
bureau is gotten from the records. We checked one or two 
of them just as a spot-check. 

But the testimony I will give will be based upon the 
credit bureau reports. 

During the period from the first day of July 1953 to 
the first day of July 1954, a period of one year, the follow¬ 
ing number of our-of-county loans. The following num¬ 
ber of loans were made by out-of-county lending institu¬ 
tions with the respective dollar amount of those loans. 
There were sixteen loans made upon real estate by the 
Equitable Life Insurance Society totaling $118,700. 

136 There were five loans made by the Farmers Home 
Administration, totaling $37,800. 

There were thirty-three loans made by the Prudential 
Life Insurance Company—I am not exactly sure as to the 
exact legal name of that corporation, but I believe their 
representative is present in the room and will so state— 
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a total volume of these loans during that period of time 
was $346,300. 

There was one loan made by the Central Mortgage Cor¬ 
poration—it definitely is not a county institution, and I 
am not exactly sure where the lending institution is located, 
it is located in Fairmount—for ten thousand dollars. 

I have grouped one group. 

There were twelve loans made by other lending institu¬ 
tions, not individuals, totaling $49,944. 

There were twenty-five loans made by out-of-countv 
banks, commercial banks, totaling $125,060. 

There were seventeen loans made by the Veterans Ad¬ 
ministration totaling $121,532. 

Other insurance companies grouped all as one, there 
were two such loans made, totaling $10,500, and there were 
eighty-two loans made by out-of-county savings and loan 
associations totaling $193,450. 

That makes a total of 193 such real estate loans made 
by out-of-county institutions totaling $1,013,286. 

137 We obtained further information from the same 
sources and, incidentally, I want to say that this 
information conies only from the records. 

If there were deeds of trust and other loans made which 
were not recorded, which is a distinct possibility, I am not 
testifying as to those matters; I do not know how many 
such loans were made. 

However, I further checked the credit bureau records 
regarding the loans made by out-of-county lending institu¬ 
tions during the period from the first day of July 1954 
until the tenth day of December 1954, and—that is the re¬ 
cording dates, incidentally—some of these instruments I 
checked were actually dated at an earlier time. 

I note here that one was dated in May and a few were 
dated in June, but, nevertheless, they were not recorded 
until the month of July. There were thirty-three such 
loans made. 

I do not have the totals, but I do have them all itemized. 
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As the Board will see, they total a substantial sum of 
money. They were made by building and loan associa¬ 
tions, two or three or four by federal savings and loan as¬ 
sociations; several by the Kanawha Valley Bank; some by 
other commercial banks from out of county. 

I note the Citizens Bank, I believe that is of Weston, 
West Virginia. I note also the Parkersburg Na- 

138 tional Bank. 

Now, I will clarify there are one and possibly as 
many as three instances in these deeds of trust in which 
personalty was security as security, as well as realty. I 
was unable to tell, nor do I think anybody could tell by 
looking at these instruments, or the record, just to what 
extent the personalty was considered to be security and to 
what extent the realty was considered to be security. 

But, nevertheless, in ninety-nine percent of these there 
is realty only as security. ; 

I herewith tender and ask leave to file as Petitioner’s 
Exhibit No. 6 a list of those loans to which I have testified 
that were recorded during the period of time from the 
first day of July 1954 to and including the tenth day of 
December 1954. 

Mr. Hall: The list of mortgage recordations described 
by the witness will he marked Applicant’s Exhibit 6. 

(Applicant’s Exhibit No. 6 was marked for identifica¬ 
tion.) 

Mr. Marstiller: We submit that in evidence for the facts 
just testified and for what it may be worth and, secondly, 
for the purpose of showing to the Board that it is not 
impractical for a federal savings and loan association, 
located in Clarksburg, to serve outlying communities as 
evidenced by the fact that thirty-three such loans 

139 were made by out-of-county lending institutions who 
apparently feel that it is practical and feasible and 

financially profitable to make such loans. 

Mr. Hall: Is there any objection to Applicant’s Ext 
hibit 6? 
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Mr. McQuain: We question whether it proves what Mr. 
Marstiller says it does. 

Mr. Highland: The testimony in part is argumentative, 
X believe. 

Mr. Hall: It is received. 

(Applicant's Exhibit No. 6 was received in evidence.) 
Cross-examination. 

By Mr. McQuain: 

Q. Mr. Marstiller, in this list of loans you just handed 
in, do you know whether those were home mortgage loans, 
or just general loans? A. I know they were realty loans. 
There are a great many more loans which are of record 
for sums in excess of twenty thousand dollars. We only 
attempted to obtain the records on those for lesser sums 
than twenty thousand dollars. We assumed that those, 
generally speaking, would be on home mortgages. 

Q. But you don’t know? A. We don’t know; no, 
sir. 

140 Q. Are you familiar with the type of loan that is 
called the temporary construction loan? A. Yes, 
sir; I am. 

Q. Do you know’ v’hether any of these were temporary 
construction loans? A. Not to my knowledge, they are not. 
You w’ould have no way of knowing that by looking at those 
records, but knowing somew’hat the manner of making con¬ 
struction loans, I would eventually say they are not. 

I am informed that there is not a construction loan made 
by any bank in the City of Clarksburg. I may be w’rong 
in that respect. 

However, we do w’ant to state that we do intend if the 
petition is granted to make construction loans. 

By Mr. Highland: 

There is one loan on there made by the Federal Sav¬ 
ings and Loan Association of Sistersville. What is the 
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number of that loan? A. Which list are you referring to, 
the list I just now introduced? A. That is correct. 

Q. The Federal Savings and Loan of Sistersville to Ray¬ 
mond H. Givens was five hundred dollars. 

Q. Is there any other loan on there from the Sisters¬ 
ville association ? A. I am not certain about this one, 

141 but I believe that Louis E. Trough is a Sistersville 
loan. It is a federal savings and loan association 

and, generally speaking, they have them set out when it 
is a Fairinount one, otherwise it just says federal savings 
and loan. 

Q. What is the amount of the Trough loan? A. Forty- 
six hundred dollars. 

There is the Romalfizer loan totaling six thousand dol¬ 
lars, by the First Federal Savings and Loan Association, 
Sistersville. 

Q. Does it say Sistersville? A. No, it does not say so 
here. 

; 

Q. Are there any others where the lender is not set 
forth there? A. All of the names are set forth. 

Q. May I see that? A. Yes. 

I notice there is one loan on that list of thirty-nine thou¬ 
sand. Frankly, I never caught that. There were only sup¬ 
posed to be twenty thousand dollars loans and I think that 
is on realty and I think that is an office clerical error which 
I take full responsibility for. It should not be on that list. 

Q. Are there one or two federal savings and loan asso¬ 
ciations in Sistersville? A. To my knowledge there is only 
one. 

142 Q. That is the Federal Savings and Loan Asso¬ 

ciation of Sistersville? A. The first Federal, I be¬ 
lieve. j 

Mr. Highland: No other questions. 

Mr. Hall: Do you have any questions, Mr. McQuain? 

Mr. McQuain: No. 

Mr. Hall: Mr. Roberts? I 

Mr. Roberts: No questions. j 
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Mr. Hall: Do applicants have anything further? 

Mr. Marstiller: I believe that covers our examination, 
Mr. Hall. 

Mr. Hall: This is an appropriate time to recess for 
lunch. 

We will recess until a quarter of two. 

(Thereupon, at 12:45 o’clock p. m., the Board was re¬ 
cessed, to reconvene at 1:45 o’clock p. m., same day.) 


143 AFTERNOON SESSION 

The hearing reconvened at 1:45 o’clock p. m., upon the 
expiration of the recess. 

Mr. Hall: Are we ready to resume? 

I believe the applicants had completed their case; is 
that correct? 

Mr. Marstiller: Yes, sir. 

Mr. Hall: Mr. Tweedy, are you carrying on in behalf of 
the applicants, or the protestants? 

Mr. Tweedy: I would like to appear on behalf of the ap¬ 
plicants. 

Mr. Hall: I think we might complete your testimony then 
before we proceed with the protestants, if that is agree¬ 
able. Is that agreeable to counsel? 

Mr. McQuain: Yes. 

Thereupon 

Harold L. Tweedy 

was called as a witness for and on behalf of the applicant 
and, having been first duly sworn, was examined and tes¬ 
tified as follows: 

Mr. Tweedy: I should like to place in the record a state¬ 
ment of the views of the directors and officers of the Fed¬ 
eral Home Loan Bank Board of Pittsburgh concerning the 
application here under consideration. On the basis of a 
careful study and investigation of this application 

144 our conclusions are as follows: 
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1. All of the information available to us, including 
the results of independent credit checks, indicates 
that the members of the applicant group are outstand¬ 
ing in their respective business and professional fields 
and that they are of excellent character and responsi¬ 
bility. 

2. There is a distinct need for an institution of this 
type in the community. Clarksburg is the capital of 
Harrison County and has a current population in ex¬ 
cess of thirty-two thousand. It is a thriving trading 
center serving some six or seven counties with a com¬ 
bined population in the neighborhood of 185 thousand. 

Although in years past several associations operated 
in Clarisburg, the last such institution completed vol¬ 
untary liquidation in 1946, since when the community 
has been without benefit of savings and loan services 
other than those provided by associations located out¬ 
side the county. 

3. That the association would serve a useful pur¬ 
pose is clearly evident and its success is well assured 
both by the strength of the applicant group and the 
potentialities of the field to be served. The appli¬ 
cants propose to establish the association in 

145 full time, independent, ground floor quarters in 

the heart of the business district where it can 
operate with maximum usefulness and service to the 
people of the city and of the surrounding territory. 

4. There appears to be no prospect of undue injury 
to existing local thrift and home financing institutions. 
As previously noted, there are at present no savings 
and loan associations in Clarisburg and no other local 
institutions operate primarily in this field. 

Under these circumstances, we believe that the people 
of Clarisburg are entitled to the benefits to be derived from 
the establishment of a savings and loan association in their 
community and that the application should be approved. 

Mr. Hall: Do you have any questions ? 
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Cross-examination. 

By Mr. McQuain: 

Q. How did you conduct your investigation as to the 
necessity for this? A. I might say that the Federal Home 
Loan Bank of Pittsburgh, as one of the eleven Federal 
Home Loan Banks, has as its territory the three States 
of Pennsylvania, West Virginia, and Delaware. In the nor¬ 
mal course of our operation we become inevitably 

146 familiar with most sections of our territory. In the 
bank we have been familiar with conditions, par¬ 
ticularly from the savings and loan standpoint, in Clarks¬ 
burg over many years. 

Beyond that the officers of the bank on various occa¬ 
sions have made personal trips to Clarksburg, talked with 
people from the community; have surveyed the location, 
the surroundings, and have followed the development in a 
general sense of the community. 

Mr. Highland: No questions. 

Mr. Hall: Mr. Roberts? 

Mr. Roberts: No questions. 

Mr. Hall: Mr. Marstiller. 

Mr. Marstiller: No questions. 

Mr. Hall: Is there anything further that anybody wishes 
to ask Mr. Tweedy? 

(No response.) 

(Witness excused.) 

Mr. Hall: Are protestants ready to proceed? 

Mr. McQuain: Yes, we are ready. 

Mr. Hall: Call your witnesses and we will swear them in 
a group. 

Thereupon 

Luther S. Berry 

was called as a witness for and on behalf of the protestants 
and, having been first duly sworn, was examined and 

147 testified as follows: 
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Direct Examination. 

By Mr. McQuain: 

Q. Mr. Berry, state your name? A. Luther S. Berry. 

Q. How old are you? A. Forty-seven. 

Q. Where do you live? A. Clarksburg, West Virgiiiia. 

Q. What is your business or occupation? A. Commer¬ 
cial banking. j 

Q. With what bank are you associated? A. Union Na¬ 
tional Bank of Clarksburg. 

Q. Is it one of the protestants in this proceeding? A. 
It is. ! 

Q. What is your position with that bank? A. Executive 
vice-president. 

Q. How long have you been executive vice-president? 
A. Two years six months. 

Q. What position did you hold prior to that time? A. 
vice-president. 

Q. How long have you been associated with that bank, 
Mr. Berry? A. Twenty-seven years. 

148 Q. You started at the ground floor? A. Started 
in the balcony, bookkeeping department. 

Q. And worked up through most of the steps? A. Yes* 

Q. What position, if any, do you hold with the State 
Bankers Association? A. I am president of the West Vir¬ 
ginia Bankers Association. 

Q. When were you elected president? A. July of this 
past year. | 

Q. Have you had any special training in the banking 
business in the way of schooling? 

Mr. Marstiller: Mr. McQuain, we will admit that Mr. 
Berry is a qualified banker, well qualified to speak on bank¬ 
ing matters and it will not be necessary, so far as we are 
concerned, to qualify him any further. 

Mr. McQuain: Very well. 


! 
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By Mr. McQuain: 

Q. Mr. Berry, you are familiar with the application for 
a home savings and loan bank in Clarksburg? A. I am. 

Q. Are you familiar with the protests that have been 
filed? A. Yes. 

Q. In the amended application and in the testimony this 
morning it is stated generally that your bank, the 

149 Union National Bank, has extended itself in real 
estate loans beyond perhaps good banking practices. 

What do vou have to sav about that? A. We don’t agree 
with that statement. 

Q. Your bank is a national bank, is it not? A. Yes. 

Q. What is the basis for the maximum amount of real 
estate loans that may be made by a national bank? A. 
Sixty percent of the time and savings deposits and from 
that amount may be excluded any GI loans. 

Q. What are your time and savings deposits, approxi¬ 
mately? A. $S,200,000. 

Q. And sixty percent of that would be—? A. Roughly 
$4,S00,000. 

Q. What are yoiir mortgage loans at present? A. Four 
million dollars, including GI. 

Q. How many GI’s do you have? A. $360 thousand. 

Q. So that you have approximately a million dollars re¬ 
serve for mortgage loans? A. That is correct. 

Q. Is your bank presently engaged in making home 
mortgage loans? A. Yes, actively. 

150 Q. Does it make what are commonly known as 
FHA loans? A. Title II, yes. 

Q. Title II FHA loans. And what type of mortgage, 
home mortgage loans? A. We call them conventionals, con¬ 
ventional mortgage, up to ten years. We have not made 
GI’s in the last two years. 

Q. You have not been making GI loans in the last two 
years? A. That is right. Our reason for temporarily, at 
least, stopping making GI’s, after the Federal Housing 
regulations were amended to permit banks to lend up to 
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ninety-five percent for new construction up to nine thou¬ 
sand, and ninety percent of existing construction, we have 
been able—all acceptable applicants that wanted GI loans, 
we can get an FHA for them with that modified FHA regu¬ 
lation. 

Under existing construction a person may borrow, on a 
house costing up to nine thousand dollars, he may borrow 
approximately eight thousand. 

Q. And the FHA loans are more desirable from the 
bank’s viewpoint? A. Yes, we think so, yes. 

Q. Which are the easier to handle? A. FHA. I think 
the reason perhaps is because the FHA has been in busi¬ 
ness longer than the loan guarantee division of the Vet¬ 
erans Administration. 

151 Q. It handles them more expeditiously? A. Yes. 

Q. In making FHA loans, what are your limits as 

to appraisal value, loan limit, sixty percent, seventy-five 
percent? A. No. FHA, ninety-five on new construction 
for the first nine thousand. Beyond that up to twenty-five 
thousand dollars, I believe it is eighty percent beyond the 
nine thousand dollars. Ninety-five percent the first nine 
thousand and eighty percent beyond that. 

Q. What are the time limits on these loans? A. Twenty- 
five years. 

Q. They run up to twenty-five years ? A. Yes. 

Q. Generally what is the time limit on your conventional 
loans? A. Ten years. 

Q. They are paid over ten years? A. Yes, amortized 
monthly over ten years. 

Q. Under the national banking regulations, what per¬ 
cent of the appraised value do you lend? A. We may lend 
sixty percent of the appraised value. We may, if we de¬ 
sire, amortize sixty percent of the loan over ten years. 
And we can recast the loan; amortize the remaining forty 
percent over a period longer than ten years. 

152 Q. Have you discussed the mortgage loan situa¬ 
tion with the other protestant banks here? A* I 


have. 
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Q. The Merchants National Bank? A. The Bridgeport, 
the Harrison County Bank, First National Bank of Salem, 
and the Bank of Shinnston. 

Q. And the Community Savings and Loan? A. Yes. 

Q. Do these banks have available funds for mortgage 
loans? A. They do. 

Q. Are they making mortgage loans? A. All the banks 
have available funds with the exception of the Bank of 
Shinnston, which is one of the protestants. The reason 
they do not have available funds, they don’t have savings 
accounts and as a state bank are permitted to lend only 
equal to the capital and surplus. 

Q. They have already lent to their limit? A. Evidently 
so, but the other protestant banks have available funds for 
mortgage loans and are presently making that type of loan. 

Q. So far as you know none of them are making GI 
loans? A. So far as 1 know none of them are. 

Q. Are any of them making FHA loans? Or do you 
know? A. I don’t know. T know that our bank is. 
153 Q. Have you procured letters from the other pro¬ 
testant banks relative to their mortgage lending 
facilities and their mortgage lending activities over the 
past year ? A. I have. 

Q. Will you produce those letters? 

Mr. Marstiller: Mr. Hall, if you please, 1 realize that 
a great deal of the testimonv that has been introduced bv 
the applicants, as well as I am sure will probably be intro¬ 
duced by the protestants, is hearsay, because that is neces¬ 
sary to prove these facts. 

Some of the facts cannot be proved without admitting 
hearsay evidence. But it would seem to me that there are 
certain banks here which have protested our petition by 
counsel and in person; they are signatories to this protest 
and it seems right harsh to us to permit one for approxi¬ 
mately a third or a fourth or half, almost a half, of the 
protestants not to be present at this hearing in person 
for purposes of cross-examination and for purposes per¬ 
sonally to testify as to the various conditions of their bank. 




105 


It would seem unfair under the circumstances to per¬ 
mit the protestants to file in the record letters, or the gist 
of conversations that they have had with other protestants 
without requiring those protestants individually to i be 
present in person and subject to cross-examination. 

After all, tins hearing was called for, you might 

154 say, at their request. 

As I understand it there would have been no hear¬ 
ing had they filed no protest. 

I feel under the circumstances to permit this kind of evi¬ 
dence to be admitted into this hearing would not serve 
the purpose for which it was intended. And I object 
strenuously to the admission of anv letters from anv 1 of 
the protestants. 

1 think they should be here in person to testify as, to 
anything they feel is pertinent or relevant to this hear¬ 
ing. 

Mr. Hall: I might observe that the order setting the 
hearing itself provides for the submission of evidence in 
this manner, or, rather, the notice of the hearing I be¬ 
lieve provides that evidence may be submitted in writing. 

While it is recognized that it is hearsay, it is admissible 
in this class of hearing. \ 

However, vour comments relevant to its characteristics 
are also part of the record for the Board’s consideration 
and the weight it will assign to the material so submitted. 

Accordingly, I will have to overrule your objection. 

By Mr. McQuain: 

Q. I hand you a letter from the Bridgeport Bank, dated 
December 3,1954, and I ask you if that is one of the letters 
you received setting forth the activities of the 

155 lending activities of the Bridgeport Bank? A. It is. 

Mr. McQuain: We have several of these letters 
and I suspect each one of them will be marked as Exhibits 
1, 2, and 3. 

Mr. Hall: Very well. 

Mr. McQuain: I would like to have this marked as Ex¬ 
hibit 1 of protestant Union Bank in evidence. 
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Hr. Hall: The letter of December 3, 1954, from the 
Bridgeport Bank, Bridgeport, West Virginia, will be 
marked Protestant’s Exhibit 1. 

(Protestant’s Exhibit No. 1 was marked for identifica¬ 
tion.) 

By Mr. McQuain: 

Q. I hand you a memorandum report by Carl Summer¬ 
ville, cashier of the Merchants National Bank of West 
Virginia, dated November 30, 1954, and ask you if that is 
the report furnished to you by the Merchants National 
Bank? A. It is. 

Mr. McQuain: I would like to file that as protestant’s 
Exhibit 2. 

By Mr. McQuain: 

Q. I hand you a letter from the Bank of Shinnston, dated 
November 30, 1954, and I ask you if that is the letter fur¬ 
nished you by the Bank of Shinnston relative to its 
156 lending activities? A. It is. 

Mr. McQuain: I would like to file that as Pro¬ 
testant’s Exhibit 3. 

By Mr. McQuain: 

Q. I hand you a letter dated December 3, 1954, from 
the Harrison County Bank, and I will ask you if that is 
its report on its lending activities. A. It is. 

Mr. McQuain: 1 would like to file that as Exhibit No. 5. 

Mr. Hall: I have identified the November 30tli letter 
from the Merchants National Bank as Protestants Exhibit 
2; the letter of November 30, from the Bank of Shinnston, 
as Protestant’s Exhibit 3, and the letter of December 3 
from the Harrison County Bank as Protestant’s Exhibit 4. 

(Protestant’s Exhibits Nos. 2, 3, and 4, were marked 
for identification.) 
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By Mr. McQuain: 

i 

Q. I hand you a letter dated November 30, 1954, from 
the First National Bank of Salem, and I ask you if that is 
a report furnished by the Bank of Salem? A. It is. 

157 Mr. McQuain: I would like to file that as Ex¬ 
hibit 5. j 

Mr. Hall: Very well, the letter of November 30, from 
the First National Bank of Salem, will be marked as Pro¬ 
testant’s Exhibit 5. 

(Protestant’s Exhibit 5 was marked for identification.) 
By Mr. McQuain: 

j 

Q. We have a letter dated December 2, 1954, from the 
Empire National Bank of Clarksburg. The Empire Bank 
is represented by its cashier here, but we are putting this 
in along with the others because it shows the total set 
forth in the protest. | 

Is that the letter received by you from the Empire Bank? 
A. It is. 

Mr. McQuain: We will file this as Exhibit 6. 

Mr. Hall: The letter of December 2, from the Empire 
National Bank of Clarisburg, West Virginia, will i be 
marked Protestant’s Exhibit G. 

i 

(Protestant’s Exhibit No. 6 was marked for identifica¬ 
tion.) 

By Mr. McQuain: 

Q. I hand you a letter from the Community Savings and 
Loan Company, dated December 16, 1954, and ask you 
if that is the letter received from Community? 

158 A. It is. 

Mr. McQuain: I would like to file that as Exhibit 

No. 7. 

By Mr. McQuain: 

Q. The letters you just filed dealt largely with the lend¬ 
ing activities of these banks in the past, except Com- 
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munity, where I believe it stated what its present activities 
are? A. Yes. From the period of 1946 through Novem¬ 
ber of this year. 

Q. All of them dealt with that period? A. Yes, except 
Community. 

Q. You have letters from these same banks dealing with 
their present activities and contemplated activities? A. 
I do. 

Mr. Hall: This letter of December 16 from the Com¬ 
munity Savings and Loan Company will be marked Pro¬ 
testants Exhibit No. 7. 

(Protestant’s Exhibit No. 7 was marked for identifica¬ 
tion.) 

By Mr. McQuain: 

Q. You have handed me a letter from Merchants Na¬ 
tional Bank, dated December 16, 1954; one from Bridge¬ 
port Bank dated December 16, 1954, and one from First 
National Bank of Salem, dated December 16, 1954; 
159 a letter from the Harrison County Bank, dated De¬ 
cember 16, 1954. 

Are these the letters you received? A. They are. 

Mr. McQuain: I would like to file these as Protestant’s 
Exhibits 8, 9, 10, and 11. 

Mr. Hall: The letter of December 16, from the Mer¬ 
chants National Bank will be marked Protestant’s Ex¬ 
hibit 8. 

The letter of December 16 from the Bridgeport Bank 
will be marked Protestant’s Exhibit 9. 

The letter of December 16 from the First National Bank 
of Salem will be marked Protestant’s Exhibit 10. 

And the letter of December 16, from the Harrison 
County Bank will be marked Protestant’s Exhibit No. 11. 

(Protestant’s Exhibits Nos. 8, 9, 10, and 11 were marked 
for identification.) 

Mr. Hall: I believe \ have already overruled the objec¬ 
tion with respect to the admission of these letters in evi- 
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dence, so Protestant’s Exhibits Nos. 1 through 11 are 
received. 

(Protestant’s Exhibits Nos. 1 through 11, inclusive, were 
received in evidence.) 

t 

; 

By Mr. McQuain: 

j 

Q. Have you, Mr. Berry, conferred with the rep- 

160 resentatives of the banks in Elkins, Buckhannan, 
Philippi, relative to the availability of home mort¬ 
gage credit there and the ability of their banks to make 
these loans? A. I have. 

Q. Have you obtained letters from these banks relative 
to this same subject ? A. I have. 

Q. And in general what is the situation? A. Generally 
they all say that they have available funds for various 
types of home mortgages. They have been making loar^s 
and they have not turned down any acceptable applicant. 

Q. I have a letter from the Tygarts Valley National 
Bank of Elkins, dated December 15, 1954; a letter from 
the First National Bank in Philippi, dated December 18, 
1954, and a letter from Citizens Bank of Elkins, dated De¬ 
cember 18, 1954; a letter from Davis Trust Company of 
Elkins, dated December 11, 1954—there are two letters 
from Tygarts Valley. The first one is the letter from 
Tygarts Valley Bank dated December 11, 1954, and the one 
of December 15 is a supplement to that letter. 

A letter from the Adrian Buckhannon Bank, dated De¬ 
cember 16, 1954, and a letter from the Central National 
Bank of Buckhannon dated December 15, 1954, and another 
supplemental letter dated December 16, 1954, from the 
same bank. 

161 I would like to file these letters as Protestant’s 
Exhibits. 

Mr. Hall: Is there any necessity of breaking those down 
into separate exhibits, or could they be put in as one ex¬ 
hibit? 

Mr. McQuain: They could be put in as Exhibit 12. 


Mr. Marstiller: Mr. Hall, we would like to inquire be¬ 
fore making any objection whether or not the notice in¬ 
cluded the introduction of letters from people who are not 
party to the proceeding. 

These are letters from banks who have not seen fit to 
protest or petition. We have no way whatsoever of reply¬ 
ing to them. We have no way of questioning them because 
we had no way of anticipating that such letters would be 
filed. 

They are purely self-serving and I want to object to the 
introduction of them unless, of course, they are permitted 
by law to do so. 

Mr. Hall: There is no express requirement or provision 
in the published notice in the case of a new federal, with 
respect to this particular point. 

Mr. Marstiller: I object very strenuously to it and cite 
by way of illustration that if those letters are permitted 
to be introduced and to stand for what they each indi¬ 
vidually say, would it not also have been fair for us to 
have obtained letters from individuals by the thou- 
162 sands, we believe, in Clarksburg, and Harrison 
County, who would like very much to see in existence 
in Clarksburg a federal savings and loan association? 

It seems to me like that is an analogous situation, that 
they would both serve the same purpose. 

Mr. Hall: I agree there is a great deal of cogency in 
your argument in so far as the weight to be assigned to 
this type of evidence is concerned. 

However, hearsay is admissible in this type of hearing 
in so far as it may be relevant and if you had offered such 
letters thev would have been admitted for wliat thev were 
worth, recognizing the fact that they were hearsay and 
that the parties writing them are not subject to cross- 
examination. 

So that T will admit these letters. However, before rul¬ 
ing on them, T will assign a number and give you an op¬ 
portunity to examine them and see what is in them. 
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! 

In the event there is some other basis on which you wish 
to object as to any one or more of them before I actually 
receive them in evidence. 

Mr. Marstiller: All right, sir. 

Mr. Hall: So the group of letters which have been identi¬ 
fied by counsel for the protestants will be marked Protest¬ 
ant’s Exhibit 12. 

163 (Protestant’s Exhibit No. 12 was marked for 
identification.) 

By Mr. McQuain: 

Q. Mr. Berry, what is the usual interest rate charged 
on conventional FHA loans by your bank? A. You aire 
saying two things, Mr. McQuain? 

Q. I beg your pardon. Conventional home mortgage 
loans? A. The usual rate is five percent over five thou¬ 
sand dollar loans. 

Under five thousand dollars it is six percent. 

Q. What is the rate on FHA loans? A. Four and a 
half. j 

Q. Has your bank refused to make a home mortgage 
loan to any applicant who was properly qualified and of¬ 
fered the proper security for the loan ? A. They have not. 

Q. Are there other lending facilities in the City of Clarks¬ 
burg besides the banks that make mortgage loans? A. I 
am familiar with two, the Kanawha Valley Bank, who acts 
as agent for the Metropolitan Life Insurance Company 
for the entire state, and the Prudential Insurance Com¬ 
pany. 

In addition to that, of course, the direct loans, the direct 
GI loans, Veterans Administration. 

Q. Do you know whether the Kanawha Valley Bank as 
agent of Metropolitan Life Insurance Company 

164 makes GI and FHA loans in Harrison County? A. 
They do. 

Q. Have you had any conference or conversations with 
the officials of that bank relative to these loans? A. I 

i 

have. 
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Q. Did you procure a written statement regarding the 
making of these loans ? A. I did. I have it with me. 

Q. I see you have two. You have two letters from the 
Kanawha Valley Bank relative to the making of mortgage 
loans in Harrison County, one dated December 16, 1954, 
and the other dated December 17, 1954. 

I would like to offer these two letters as Exhibit 13. 

Mr. Hall: The letters of December 16 and 17 from the 
Kanawha Valley Bank will be marked protestant’s Ex¬ 
hibit 13. 

(Protestant’s Exhibit No. 13 was marked for identifica¬ 
tion.) 

Mr. Marstiller: If the Examiner please, we make the 
same objection to the filing of these letters as we made 
to the previous letters. 

Mr. Hall: Is that your only objection to those, or do 
you wish to examine them further? 

Mr. Marstiller: I make objection and I wish to examine 
them further for the purpose of making further objec¬ 
tions. 

Mr. Hall: T will reserve my ruling on Protestant’s 
165 Exhibit 13. 

By Mr. McQuain: 

Q. Do you know how Kanawha Valley Bank handles the 
making of these loans, how it processes them? A. Yes, 
generally. They have in each county where they make 
loans what they term a subcorrespondent. Generally that 
is an established real estate firm. Those firms advertise 
through the press and by other means solicit applications 
for the various types of loans they are offering. 

The application is made at this subcorrespondent’s of¬ 
fice and the loan is processed in that office, forwarded to 
Charleston for disposition. 

Q. Do you know what real estate dealers are processing 
loans in Clarksburg? A. For the Kanawha Valley Bank 
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and Metropolitan it is the Wilson Company and the P. M. 
Long and Son, long established agencies. 

Q. Both of their offices there in Clarksburg? A. That 
is right. I 

Q. Is it your information that Cl loans are available 
there as well as other types of loans to those who actually 
can qualify? A. Yes. 

Q. Roughly, what is the qualification for a GI loan? 
He has to be something more than an ex-soldier. 

166 A. Unfortunately most of the applicant’s feel that 
is all they need, the fact that he has an eligibility 

certificate. 

Generally the banks, we feel he must first have a credit 
record; he not have any suits or judgments against him; 
that he has an income sufficient to repay the loan over the 
fifteen—twenty—or twenty-five years. 

As a rule of thumb we feel that a person should hot 
buy a house having a loan on it costing more than, the 
loan being more than two and a half times his annual in¬ 
come. 

Most of the GI applicants we have had recently have 
been for houses costing in the neighborhood of fifteen thou¬ 
sand dollars. Quite frequently the applicant maybe has 
an income of three or four thousand and very rarely has a 
down payment. 

Q. In other words, there has to be some reasonable basis 
for assuming a loan will be paid before it is made even 
to a GI? A. That is right. 

Q. Something was said in the testimony this morning re¬ 
garding the ratio of loans to the resources of the bank aqd 
it was suggested that those banks which have lent less than 
that ratio are overconservative in that lending and any 
above that ratio are overextended. 

Would you comment on that? 

Mr. Marstiller: Objection, if you please. I believe 

167 that if we refer to the record you will never find the 
word “overextended” used anywffiere in there by Mr. 

Sutton. 
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And while we are discussing that same point, I had in¬ 
tended to wait until Mr. Berry was through with his direct 
to correct the record, or to correct Mr. McQuain as to the 
record. 

I believe Mr. McQuain stated in his opening questions, 
one of his opening questions to Mr. Berry, that it was 
stated this morning that two banks had extended their 
loans beyond good banking practices. 

I take exception to that question and that statement by 
Mr. McQuain and I do not believe you will find that any¬ 
where in the record. 

I believe you will find that Mr. Sutton stated the Fed¬ 
eral Deposit Insurance Corporation said the national aver¬ 
age and the state average and I believe you will further 
see that he compared the average of the local banks in 
Clarisburg with that average. 

He said that in some instances it was in excess of a 
conservative banking policy. He in no instance that I re¬ 
call, and the record will speak for itself, stated that it was 
in excess of good banking practices. Nor did he in any 
instance say that they extended themselves. 

I would like to have that situation corrected right 
now. 

168 Mr. McQuain: I don’t care to enter into long 
colloquy, but if Mr. Marstiller will read paragraph 
12 of his original application, why, I think the language I 
used is proper. 

Mr. Marstiller: Mr. McQuain, I thought you did not ob¬ 
ject to the filing of our amendments. We are standing on 
our amended petition and the testimony goes to our 
amended petition, not the original. The original is no 
longer part of the record, those pages. 

Mr. McQuain: In other words, you concede that none of 
the bank overextended? 

Mr. Marstiller: I am not conceding anything. I want 
you to state what the evidence was, Mr. McQuain, exactly 
as the evidence was. 
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Mr. McQuain: I don’1 know how far to pursue this argu¬ 
ment, but my question did not go along to the evidence; 
it went to the amended application and the evidence, if you 
will recall. 

Mr. Marstillcr: I don’t want to argue any further either, 
but you stated this morning, that is the way you opened it. 

We can ask the reporter to read that back, if you care 
to. I am just taking issue with that statement. 

Mr. Hall: I think we are getting a little far afield in 
this argument. I think it might be more appropriate 

169 for Mr. McQuain to restate his question, although if 
it is desired we could read the record back. 

i 

I don’t recall the witness using language which would 
imply anything improper in the conduct of any of the 
banks who are appearing here as protestants. 

Mr. McQuain: Let me rephrase this last question. This 
one does relate to the testimony this morning. In his tes¬ 
timony this morning Mr. Sutton gave certain national 
averages and the ratio of loans to resources. 

Mr. Marstiller: That is right. 

Mr. McQuain: And following it was stated that the Mer¬ 
chants Bank and one other bank which was about twenty 
percent, was probably too conservative, it was hard to get 
loans because they were way below the national ratio and 
that the others, the Union, was above the ratio and, there¬ 
fore, hadn’t any fund available for lending. 

I think that is the sense of what he said. 

Mr. Marstiller: It would indicate that. 

Mr. McQuain: Would that indicate to you, because the 
Union Bank was above the national ratio of loans to 
resources, that it had no further funds for lending? 

The Witness: Do you mean do we feel that we should 
curtail our mortgage loan lending? 

j 

By Mr. McQuain: 

I 

Q. Because you are a little above the national 

170 average. A. Definitely not. We have, as I stated 
earlier, approximately one million dollars to go be- 



fore we could be criticized by the controller of currency. 
We carry the three types of loans, GI’s, FHA, and con¬ 
ventional. They are all amortized monthly. Monthly pay¬ 
ments on our mortgage loans of three types run seventy- 
five thousand dollars a month. 

If necessary, we make that many loans monthly to stay 
even. 

So we feel that we can increase our mortgage loans 
twenty-five percent and still stay within the ratio of 
sound banking practice. This is not my personal opinion; 
it is the policy established by our board of directors. We 
meet each week. 

Q. And the maximum limit is fixed by the— A. By the 
Federal Reserve Banking Act, of which all national banks 
are members. 

Q. Mr. Berry, in your opinion, based on such investi¬ 
gations as you have made and your own experience in the 
banking business in and about Clarksburg, is there any 
shortage of mortgage loan money in the Clarksburg vicin¬ 
ity? A. There is not. We are finding it very competitive, 
very competitive conditions, especially during this past 
year. There apparently seems to be more mortgage funds 
available than there are acceptable qualified applicants. 

Q. Do you see any reason to anticipate that this 

171 condition will change in the near future? A. It is 

the thinking of our bank that the mortgage loan, 

the demand will fall off during the next year, possibly 

during the next two or three years, with which you are 

familiar. We don’t anticipate any boom in our area; there 

is nothing on the horizon at least to indicate we are going 

to have anv demand for homes because of new industrv. 

% » 

So while we are not optimistic certainly about the future 
of our area, we are a little cautious. We have considerable 
unemployment. 

Q. Have you made any investigations as to whether the 
population is increasing or decreasing in recent years? A. 
The loss of population in West Virginia has been higher 
than any other state in the union. Since 1950 Harrison 
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County in the state is about average. The population has 
decreased in our county; not as much as perhaps in the 
whole state itself, percentagewise. 

The reason for this decrease we feel is the coal busi¬ 
ness, the soft coal business is off and because of lack of 
water for commercial purposes we have nothing to attract 
heavy industries. 

Mr. McQuain: Mr. Examiner, there are three letter ex¬ 
hibits attached to the protest and it was filed as part of 
the record. Are those letters in the testimony? 

Mr. Hall: They are already a part of the record. 

172 Mr. McQuain: I think that is all I want to ask 
Mr. Berry. 

Mr. Hall: Before we proceed with cross-examination, 
supposing we take a five-minute recess. 

i 

(A short recess was taken.) 

Mr. Hall: Are we ready to resume? 

Mr. McQuain: Mr. Hall, I would like to ask another 
question or two. 

Mr. Hall: Very well, sir. 

By Mr. McQuain: 

Q. Mr. Berry, will you give a very brief breakdown on 
your loans? A. Our total loans are in round figures nine 
million dollars. Three million dollars represented by con¬ 
sumer credit personal loans, maximum maturities of thirty- 
six months. They average twenty-four months. 

Four million dollars three types of mortgage loans; two 
million dollars commercial loans. 

Included in the commercial loan two million dollar total 
would be our collateral loans, loans secured by collateral 
such as cash value of life insurance. 

Our loans during the present year, we have lost in Our 
total outstanding loans about six hundred thousand dollars. 

Q. Have you made any comparison of your mortgage 
loans with the mortgage loans of the Fifth District 

173 of the Federal Reserve? A. Yes, we watch this very 
closely. While we are members of the Federal De- 
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posit Insurance we are also members of the Federal Re¬ 
serve. 

The 476 member banks in the Fifth District, the Fifth 
District is comprised of the State of Virginia, North and 
South Carolina, and Maryland and West Virginia, and the 
District of Columbia, the percentage of loans to total as¬ 
sets of all banks is 33.5. 

Of that amount, one percent of the assets are invested 
in real estate loans. Ours is 1.4 percent in real estate 
loans, all of which are amortized monthly. 

Q. Did you discuss the mortgage loan situation with any 
of the local real estate men in Clarksburg, particularly 
Beeghlev Real Estate? A. I did. 

Mr. McQuain: I have a letter here from Beeghley Real 
Estate, dated December 18, 1954, setting forth the facts in 
connection with the mortgage loan situation. I would like 
to file that as Protestant’s Exhibit 14, I believe. 

By Mr. McQuain: 

Q. We have here bank statements as of June 30, 1954. 
I believe in practically all instances- 

Mr. Hall: The letter of December 18, 1954, from Beegh¬ 
ley Real Estate, on the letterhead of the Guaranty 
174 Mutual Insurance Company, will be marked Pro¬ 
testant’s Exhibit 14. 

(Protestant’s Exhibit No. 14 was marked for identifica¬ 
tion.) 

Mr. McQuain: We have statements from all of the banks 
of Harrison County except Merchants National Bank. 

Do you have any information on it? 

The Witness: I have a copy of the published statement 
of the Merchants Bank. 

By Mr. McQuain: 

Q. It is affixed in your permanent book so that you can¬ 
not file it? A. Yes. 

Q. Will you give the total resources of the Merchants 
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National as shown by that statement as of June 30, 1954? 
A. The total assets $7,519,333.90. 

Q. Would you give the loans and discounts? A. Loans 
and discounts, $1,541,833.74. 

Q. The loans are not broken down between real estate 
and other loans? A. No, thev are not. i 

Mr. McQuain: I have here the statements for all of the 
other banks in Harrison County which I would like to 
file as Protestant’s Exhibit 15. 

Mr. Marstillcr: Wo have no objection to the filing of those 
exhibits. ; 

175 Mr. Hall: This is the June 30, 1954 statement? 

By Mr. McQuain: ; 

Q. I believe they are all June 30, 1954. A. Some may 
be October 7. 

Mr. Hall: The last available statements of conditions of 
the various banks, the loans savings banks, Harrison 
County, Bank of Shinnston, Union National, First National 
at Salem, and Community Savings and Loan Company, the 
Bridgeport Bank and the Empire National Bank of 
Clarksburg, West Virginia, will be marked Protestant’s 
Exhibit No. 15. 

(Protestant’s Exhibit No. 15 was marked for identifica¬ 
tion.) 

i 

Mr. McQuain: That is all. 

Mr. Hall: Mr. Marstillcr, do you have any objection to 
Protestant’s Exhibits 12, 13, and 14, other than the basic 
one that they were hearsay? 

Mr. Marstillcr: Mr. Examiner, I do have. I was going 
to take them letter by letter and make specific objections 
to them. 

Mr. Hall: All right. 

Mr. Marstillcr: We would like to call attention of the 
Board and the Examiner to the letter from the Tygarts 
Valley National Bank, dated December 15, 1954, wherein 


i 

i 
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it is stated by the Tygarts Valley National Bank as fol¬ 
lows: 

“We hope to continue to make them in the 

176 future up to the limit of funds available.” 

We would like to state as an objection to the filing of 
this letter that there is no statement of financial statement 
submitted in this letter by the Tygarts Valley Naional 
Bank which shows how much money they have available 
for making loans. 

I do not think that this letter serves any purpose what¬ 
soever, nor is it relevant to the issues presented here. 

Mr. Hall: I think that runs to the weight that should 
be assigned to the statement given rather than to its 
relevancv as to the need for financing in the area. 

I will overrule that objection. 

Mr. Marstiller: 1 would like to call the Board and the 

Examiner’s attention to the letter from the First National 

Bank in Philippi, bearing date of December 18, 1954. For 

the year 1951 no GI loans were made. For the year 1952, 

no GI loans were made. Nor were there any such loans 

made in the vear 1953 and in the vear 1954 bv this bank’s 
■ • 

own statement. 

Mr. Hall: Is that an objectionf 

Mr. Marstiller: That is not an objection to that particu¬ 
lar letter. I will make specific objections to them later. 

We object to the filing of the letter bearing the Decem¬ 
ber 18,1954 date from the Citizens National Bank of Elkins 
inasmuch as there is no breakdown between commer- 

177 cial real estate loans and real estate, home real 
estate loans. 

There is a statement bv the bank made Veterans loans, 
a certain sum, and real estate loans, a certain sum. 

I believe this hearing is only concerned with those loans 
made by banks upon homes, not upon any commercial real 
estate, and this letter for that purpose is misleading. We 
object to that. 
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Mr. Hall: I think your comments again are directed to 
the weight which should be assigned to the evidence other 
than its relevance and I will overrule it. 

I might state that your comments as to these points are 
for the record and will be considered by the Board in the 
weight it might give the statements. 

Mr. Marstiller: We make the same objection to the letter 
from the Davis Trust Company of Elkins, West Virginia, 
dated December 11, 1954, wherein information is given only 
as “to amounts of real estate loans.” 

It goes further and states GI and FHA, but it is not 
clear whether the amount of real estate loans including GI, 
FHA and other loans, and we object to it for the same 
purpose. 

Mr. Hall: The same ruling. 

Mr. Marstiller: We object to the Adrian Buckhannon 
Bank letter dated December 16, 1954, for the same reason, 
wherein it is stated for the year 1953 “Seven other trust 
type loans totaling so and so”. There is no break- 
178 down between home mortgage loans and other real 
estate loans. 

Mr. Hall: The same ruling. 

Mr. Marstiller: We object to the letter from the Central 
National Bank of Buckhannon bearing date December 15, 
1954, wherein they list so many “deeds of trust loans 
totaling” blank, for the same reason there in no break¬ 
down between home mortgage loans and other real estate 
loans. 

Mr. Hall: I will make the same ruling. 

Mr. Marstiller: Mr. Examiner, I would like to reserve 
the right to further object to the letter from the Com¬ 
munity Savings and Loan Company bearing date of De¬ 
cember 16, 1954, which I will do at the time that I cross- 
examine Mr. Berry. 

Mr. Hall: Very well. Will you identify that particular 
letter with the exhibit number? j 

Mr. Marstiller: It is Exhibit No. 7. 
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Mr. Hall: Very well. You had already objected to that. 

Mr. Marstiller: I had objected to the entry of all of 
these. I had objected to the entry of all of these letters 
for the purpose that they were hearsay from individuals. 

Mr. Hall: That is correct, but as to 1 through 11, your 
objections have already been overruled and I have ad¬ 
mitted them. 

Mr. Marstiller: Yes, sir. 

179 Mr. Hall: If you want to cross-examine on the 
basis of them, you may, but it is admitted now. 

As to 12, 13, and 14, I was giving you an opportunity 
to look them over further to see if you had any objections 
in addition to the question of hearsay. 

Mr. Marstiller: Now, on Exhibit No. 14,1 have no further 
objection except hearsay. 

Mr. Hall: Very well, it is admitted, then. 

You had already covered 12. 

Mr. Marstiller: I had already covered 12. 

Mr. Hall: Then tliosc three exhibits, Exhibits 12, 13, 
and 14, they are admitted over the objection, but subject 
to the comments I made in connection with those objec¬ 
tions. 

(Protestant’s Exhibits Nos. 12, 13, and 14, were received 
in evidence.) 

Mr. Marstiller: We object further to the letter from the 
Empire National Bank, bearing date of December 2, 1954, 
for the reason that “the number and amount of deed of 
trust loans made” does not specify what amount is on 
homes and what amount is upon other real estate. 

Mr. Hall: The same ruling on that. 

Mr. Marstiller: We further object to the letter from the 
First National Bank at Salem, bearing date of November 
30, 1954, for the same reason, that it does not show 

180 a breakdown between home mortgage loans and 
other real estate loans. 

Mr. Hall: The same ruling. 

Mr. Marstiller: We object to the letter from the Bank 
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of Shinnston, bearing date of November 30, 1954, for the 
same reason, that it does not show a breakdown between 
loans upon homes and other real estate loans, or other 
loans in general. 

Mr. Hall: The same ruling. 

Mr. Marstiller: We object to the letter bearing date of 
November 30, 1954, from the Merchants National Bank 
for the same reason, that it shows only “real estate loans” 
and does not show a breakdown between home mortgage 
loans and other realty mortgage loans. 

Mr. Hall: The same ruling. 

Mr. Marstiller: We further object to the letter from the 
Bridgeport Bank bearing date of December 3, 1954, for 
the same reason, it does not show a breakdown between 
the loans made upon home real estate as against other real 
estate. 

Mr. Hall: The same ruling. 

Mr. Marstiller: That is the end of our objections. 

Mr. Hall: All right. 

Will you proceed with cross-examination, then? 

Mr. Marstiller: Yes, sir. • 

181 Cross-examination. 

Bv Mr. Marstiller: 

Q. Mr. Berry, the dollar volume of loans and discounts 
and the amount of deposits as stated in the protest signed 
by the Union National Bank and the other protestants, and 
some of the protestants here today, is subscribed to by 
you as being accurate; is that correct? A. That is correct. 

Q. Have you made any calculations respecting the ratio 
between your loans and discounts to your deposits? A. 
You mean ? i 

Q. At any time. A. Yes, we do it monthly. 

Q. Do you have any dispute with the percentage of loans 
to deposits of forty-two percent as testified to by Mr. 
Sutton? A. No. j 

Q. Do you have any argument, or do you take issue with 
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the percentage of 38.S percent ratio as between your loans 
and discounts and your total resources ? A. I think not. 

Q. Do you take issue with the ratio of twenty-one per¬ 
cent for the Empire National Bank of its loans to its de¬ 
posits? A. No. 

Q. Do you take issue with the percentage of 19.5 per¬ 
cent of its loans and discounts against its total as- 

182 sets? A. No. 

Q. Do you take issue with any of the percentages, 
or ratios, rather, of loans to deposits, or loan§ to total 
resources, of anv of the banks to which Mr. Sutton testi- 
tied this morning? A. If those figures are correct, I take 
no issue. 

Q. You, of course, are at liberty to check them at any 
time. 

So far as you know, then, you take no issue? A. No, I 
think not. 

Q. Mr. Berry, is it not true, as 1 understand it, that the 
Bank of Shinnston and the First National Bank of Salem 
are also protestants to this hearing? A. That is true. 

Q. Is it not also true that the Harrison County Bank 
and Community Savings and Loan Company are pro¬ 
testants at this hearing? A. That is true. 

Q. But none of them is represented in person; is that 
correct? A. They would have been glad to have been 
here, either in person or represented by counsel. 

Q. They are represented by counsel, are they not? A. 
I have letters authorizing us to employ counsel to repre¬ 
sent them. 

183 Q. But they are not represented in person? A. 
No, they are not. 

Q. Is it true that Mr. Arch Tetrick is president or occu¬ 
pies some executive position in the Bank of Shinnston? 
A. He is president. 

Q. Is it also true that Mr. Robert White occupies some 
executive capacity in the First National Bank at Salem? 
A. That is true. 
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Q. Mr. Berry, is your bank at the present time making 
construction loans? A. Yes. 

Q. How long have you been making those loans? A. 
Since 1935. 

Q. To what extent are you making construction loans? 
A. When the builder will give a contract to build the build¬ 
ing, house under contract and the contractor is able to 
furnish completion bonds. 

Q. How many construction loans do you suppose the 
Union National Bank handles per year, at the present 
time, not in the years past? A. I have no idea. 

Q. Do you know the names of any of the applicants, or 
any of the borrowers on these construction loan bases 
which you say you have handled, the bank, rather? A. 

I could name off probably fifteen or twenty.! I 
184 don’t make the real estate loans in our bank. I see 
the applications. The most recent one I know of is 
Bill Quinn, a house costing twenty-eight thousand dollars, 
Federal Housing. 

Q. I am only speaking of construction loans. A. Con¬ 
struction loans. 

Q. When was that made? A. He moved in the house 
about three weeks ago. 

Q. Do you know any other bank in the City of Clarksburg 
that makes construction loans? A. No, I don’t. 

Q. Do you know of any bank in the City of Clarksburg 
that makes GI loans? A. This year? 

Q. Now? A. No, 1 don’t know of any. 

Q. Do you know any reason why they are not making any 
GI loans? A. I know the reason we don’t, as 1 stated 
earlier in my testimony. 

Q. Mr. Berry, on page 5 of your protest, paragraph 6, 
you have there a total number of mortgage loans, home 
mortgagors, 7,779; the dollar volume is $28,909,626. Now, 
you have stated in your direct testimony that the Union 
National Bank is engaged—I don’t know whether you 
used the word “substantially”, but at least to a fairly 
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185 docent extent—in the making of FHA loans; is that 
correct? A. That is correct. 

Q. In paragraph Xo. 7 you have stated that the above 
figures, to which I have just referred, include 287 Federal 
Housing Authority Title II loans for $2,238,550, and 389 
loans made by banks to veterans insured by the Veterans 
Administration for $1,621,070. 

Now, have you ever taken a number of Federal Housing 
Authority loans and a number of Veterans Administration 
loans and compared them with the total number and the 
total volume in dollars ? Do you know what percentage 
that is of the amount, the total amount, that has been 
loaned? A. No, I do not. 

Q. Of the total loans made and the total dollar volume, 
the FHA according to your own figures represents 7.7 per¬ 
cent; the GI represents 5.7 percent, according to our cal¬ 
culation. 

Do you take issue with, or in any way deny that per¬ 
centage? A. I will take that. I have not checked the fig¬ 
ures. 

Mr. McQuain: Those are matters of calculation. 

Mr. Marstiller: I know it is a matter of calculation, but 
I am trying to determine whether or not they are accurate. 

Mr. Hall: He can answer you subject to his right 

186 to check the figures. 

The Witness: Subject to verification. 

By Mr. Marstiller: 

Q. Now, in the paragraph to which we have just re¬ 
ferred there is no breakdown as to the 287 Federal Hous¬ 
ing Authoritv loans and the 389 Veterans Administration 
loans as to years. Were those loans made in the past, I 
mean a substantial part of them, or how much of those 
Federal Housing loans were made in the past two years, 
let us say; do you have any way of knowing that? A. Fed¬ 
eral Housing in the last two years? 

Q. Yes, sir; the 287 loans. A. Forty-three and ’53, and 
forty-seven and ’54. 
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Q. That is the total for each vear you are giving? A. 
Yes. 

Q. What is the total of that? A. Forty-three loans in 
’53 total $343 thousand. 

Forty-seven loans in 1954 through November, $410,150. 

Q. That is ninety loans, let us say, in the past two years; 
is that correct, forty-three plus forty-seven? A. That is 
ninety. 

Q. During your direct examination you introduced as 
Exhibit 13, Protestant’s Exhibit 13, a letter bearing the 
date of December 16,1954, from the Kanawha Valley 
187 Bank. In that letter it is stated the following, which 
I quote: i 

“Presently we have two mortgage loan correspond¬ 
ents serving Clarksburg, Bridgeport and surrounding 
territory in Harrison County”- 

I will omit part of that, just giving their names: 

“and were only appointed as subcorrespondents about 
a month or so ago and were appointed for the reason 
that we desired a larger volume of conventional FHA 
and VA loans in Harrison County than we had been 
getting. 

“During the year 1953 our total volume of FHA 
and VA loans was $141,600. So far this year our total 
has been $119,450, and we probably have sybmissions 
now being processed of fifty thousand or sixty thou¬ 
sand dollars.’’ 

A. Those figures do not include—these are our bank’s 
here. I 

Q. I realize that. This is a letter which you placed in 
evidence. 

Mr. Berry, you stated a few moments ago in your direct 
examination tht your bank and all of the other banks 
in Harrison County had ample funds to take care of the 
needs of the citizens of Harrison County and the surround¬ 
ing communities for the purpose of mortgage loans. 
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How do you account for the fact that the Kanawha 

188 Valley Bank, a bank one hundred sixty miles away, 
sees fit to come into Clarksburg to make loans if, 

as you say, there is ample money in Clarksburg which 
would ordinarily be more competition than a bank one 
hundred and sixtv miles awav could stand, or could afford 
to resist. A. Will you restate your question? 

Q. You stated that there were ample funds in the banks 
in Harrison County to take care of the needs of the citi¬ 
zens of Harrison County respecting loans for building and 
construction. 

Mr. McQuain: Alight I interrupt? 

The facilities in Harrison County were ample. This 
is available in Harrison County. 

Air. Alarstiller: Air. AlcQuain, are you taking the posi¬ 
tion that the Kanawha Valley Bank is a local bank, or 
Harrison County Bank ? 

Air. AlcQuain: But it has funds available there. 

Air. Alarstiller: Wouldn’t it be better to have a federal 
savings and home and loan, owned bv local citizens? 

The Witness: The Kanawha Valley Bank is not lend¬ 
ing their own money. They are lending the money of the 
Aletropolitan Life Insurance Company. 

Bv Air. Alarstiller: 

* 

Q. But it is money which comes from out of the county? 
A. I don’t want to get into an argument, but 

189 imagine you are a policyholder in Aletropolitan, too. 

Q. I don’t want to get into any argument. I 
want you to state whether or not the Kanawha Valley 
Bank is an out-of-county institution. A. It is an out-of¬ 
county institution. 

Q. Would you prefer that the Kanawha Valley Bank or 
the Prudential Insurance Company, or the Equitable Life 
Assurance Society, or Aletropolitan Life Insurance Com¬ 
pany, if you are a policyholder in that company, would you 
prefer that those insurance companies, those banks, would 
come into Clarksburg, make loans to us citizens in Clarks- 
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burg, and reap the profit from our citizens in Clarksburg 
rather than our loan citizenry? A. What do you mean by 
local citizenry? 

Q. A citizen, Mr. Berry, is a person who lives in a county 
and has the rights of voting and things of that nature. 

Now, local, you probably know the meaning of that. I 
won’t attempt to define that. 

Q. I don’t mean to be facetious. • 

Q. Excuse me, I thought you were being facetious. I 
mean citizens in Harrison County. 

Mr. McQuain: I don’t see any relevancy in this line bf 
cross-examination. I 

Mr. Marstiller: Mr. Hall, T think it is quite relevant. 
They have submitted as part of their argument and 
190 seem to be favoring the Kanawha Valley Bank, the 
different insurance companies, and other institu¬ 
tions of that nature coming into Clarksburg and making 
loans there and feeling that they are submitting that as 
part of the local funds which are available for loaning to 
the local homeowners. 

We submit that that very definitely is not the ease; that 
the Kanawha Valley Bank, the Equitable Life Assurance 
Society, the Prudential Insurance Company, and all th£ 
other insurance companies, are not local establishments; 
that they are foreign concerns which come into our com¬ 
munities and make loans which we would like to eliminate, 
frankly. j 

Mr. Hall: I think he has answered your question that 
this particular bank is not a county bank. 

Mr. Marstiller: 1 asked him whether he preferred to 
have these out-of-county institutions come in and make 
their profit in Harrison County. 

Mr. Hall: What would his preference have to do with 
this hearing? 

By Mr. Marstiller: 

Mr. Berry, you made the statement in your direct ex¬ 
amination that the FHA Title II loans at the present time* 

I 

i ! 
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you could make a loan up to a maximum of ninety-five 
percent of the appraisal value; is that correct? A. On 
the first nine thousand for any construction. 

Q. That is the maximum; in other words, you 

191 can’t go over nine thousand dollars on it? A. Yes, 
we lend ninety-five percent of the first nine thou¬ 
sand dollar cost. 

Q. What is the percentage wlm you exceed nine thou¬ 
sand dollars? A. Eighty percent of that amount over nine 
thousand dollars. They include, of course, the value of 
the land. 

Q. Mr. Berry, I believe I understood you to say that 
you had not refused a loan, an FHA loan to a local resi¬ 
dent who had proper credit and standing; is that correct? 
A. That is correct. 

Q. Do you know Glenn Rudder, a resident of the City of 
Clarksburg? A. I don’t. 

Q. Do you know whether or not he came to your bank 
and was refused an FIIA loan? A. I don’t know. 

Q. Do you know whether or not lie subsequently applied 
to the Kanawha Valley Bank and was accepted and the 
loan was made? A. 1 don’t know. 

Q. You also stated by the letter that you introduced 
from the Kanawha Valley Bank and by your testimony 
that the Wilson Real Estate Company is one of the sub¬ 
correspondents or agents for the Kanawha Valley 

192 Bank in making these FHA loans? A. Yes. 

Q. Do you know O. E. Corder, Jr.? A. By reputa¬ 
tion. 

Q. Do you know whether or not he is the manager of the 
Wilson Real Estate Company? A. I understand he is; 
has been for two years. 

Q. You also know that he is one of the petitioners? A. 
Yes. 

Q. Do you know Russell Rice? A. Yes. 

Q. Russell Rice is one of the members of the board of 
directors of your bank? A. Yes. 
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Q. I believe lie is also president of Foureo Glass Com¬ 
pany and Holland Glass Company and Adamson Flat Glass 
Company. A. There is no Adamson Flat Glass Company. 

Q. He is also a director of your bank? A. That is right. 

Q. He is also, I believe, one of the petitioners in this 
cause; is that correct? A. Yes. 

Q. Do you know Mr. Lester Pettrev, Jr.? A. Yes, sir. 

Q. You also know he is a director of the Empire 

193 National Bank? A. Yes. 

Q. And he is also one of the petitioners here to¬ 
day? A. Yes. 

Q. A few moments ago you testified from your Federal 
Reserve statement, I believe, financial statement, or state¬ 
ment of its condition at a certain time. A. It is operating 
ratios with the Fifth District members banks. 

Q. You stated it was one-point-some percentage that 
vour loans were. A. Our real estate loans. 

Q. One percent of what? A. Of total assets, 1.4. 

Q. Your real estate loans represented 1.4 percent of your 
total assets; is that correct? A. Yes. 

Q. Would you please tell the Hearing Officer how you 
calculated that figure? A. I didn’t calculate it. It was 
information furnished by the Federal Reserve Bank of 
Richmond. 

Q. The total assets of your bank are what, Mr. Berry? 
A. Roughly twenty-five million dollars. j 

Q. That is at the present time; I meant as of June 30. 

The assets T believe were $24,100,486.59; according 

194 to your statement of June 30. A. Yes. 

Q. Now, your total real estate loans are what ? 
A. Approximately four million dollars, including GI’s 
and FHA’s. 

Q. Mr. Berry, I would like you to compute that. I am 
sure that you are a good mathematician, if you would com¬ 
pute that ratio you will find it does not amount to one 
percent. A. 1 will agree with you there, it does not. These 
ratios break down, distribution of assets, percentage of 
total assets, of all banks, 478, loans—I beg your pardon; 
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that is the real estate owned by the bank, not real estate 
loans. 

Q. I just wanted to clarify the record. I think it would 
approximately be sixteen percent, roughly. A. Yes. 

Q. That would be the ratio of real estate loans to total 
assets? A. Yes. 

Q. You say that compares favorably with your Federl 
Reserve. A. They don’t have it broken down in real estate 
loans. They have real estate assets instead of real estate 
loans. That is the real estate owned by the bank for 
operation of business. 

Q. Mr. Berry, I believe as a banking officer and 

195 with the wealth of experience that you have had, 
vou have come in contact with the Buckeve Savings 

and Loan sometime in the past; is that correct? A. Oh, 
ves; I have heard of them. I never have had dealings with 
them. 

Q. Do they have an agency in the City of Clarksburg 
for the purpose of loaning money to homeowners? A. 
Frankly, I don’t know whether they have an agency now 
or not. 

Q. Do you know E. G. Wagoner? A. Yes, I know Mr. 
Wagoner. 

Q. You don’t know whether or not he is an agent for 
the Buckeye Savings and Loan? A. No, I don’t. 

Q. Do you know that the Equitable Life Assurance So¬ 
ciety has an agent and facilities in the City of Clarksburg 
for lending money on real estate? A. Yes. 

Q. Also the Prudentil Life Insurance Company; is that 
correct? A. Yes. 

Mr. Marstiller: No further cross-examination. 

Mr. Hall: Mr. Roberts? 

Mr. Roberts: I have no questions. 

Mr. Marstiller: Excuse me, please, I do have one 

196 question I want to ask: 
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By Mr. Marstiller: 

Q. You have submitted as part of your testimony the 
letter bearing date of December 16, 1954, from the Com¬ 
munity Saving’s and Loan Company, identified as Pro¬ 
testant’s Exhibit No. 7. 

Would you please tell us what type of a bank, if it is 
a bank, what kind of lending institution the Community 
Savings and Loan Company is? A. It is chartered under 
the State Banking Department. Generally regarded; as 
industrial savings and loan company with permission, if 
they so desire, to make real estate loans. They have done 
that in the past and are still doing it. 

Q. Do you know whether or not the Community Sav¬ 
ings— A. It is a stock company; it is not a mutual. 

Q. Is the Community Savings and Loan represented 
here in person today ? A. It is not. 

Q. Do you know whether or not the Community Savings 
and Loan Association is restrictsed by law in any respect 
as to lending money upon real estate? A. No, they are 
not. ! 

Q. Mr. Berry, 1 refer you and I respectfully refer the 
Hearing Officer and the Federal Home Loan Bank Board 
to section 3171 of West Virginia Code of 1949, to 
197 subparagraph (d) thereof, which reads as follows— 
this section has to do with industrial loan companies 
formed under the charter by the State of West Vir¬ 
ginia : 

“A corporation under the provisions of this article 
shall not hold at any one time the obligation or obliga¬ 
tions of persons, firms or corporations secured by real 
estate aggregating more than one-third of the aggre¬ 
gate paid-up capital and surplus of such industrial loan 
companies”. 

Are vou not familiar with that section, Mr. Berrv? A. 
No, I am not familiar with it. It says that they cannot 
hold real estate loans beyond one-third of their capital and 
surplus? 


i 
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Q. Right. My next question is do you know what their 
capital and surplus is? 

Mr. McQuain: It is in the exhibit. 

By Mr. Marstiller: 

Do you know whether or not their total loans at the 
present time are secured by real estate equal to one-third 
of their capital and surplus, the aggregate of the paid-up 
capital and surplus ? A. I do not. 

Q. Do you have a statement there? A. Yes. 

Q. Does it show real estate loans? A. Tt does not break 
it down. It shows all loans. 

198 Q. Mr. Berry, I refer to the report of conditions 
of the Community Savings and Loan Company as 

of the close of business June 30, 1954, wherein it is stated 
that the class 1 stock on the liability side of that financial 
statement is $150 thousand and the surplus fund is two 
hundred thousand dollars. 

Now, in view of that, what would be the maximum that 
they could loan upon real estate ? A. $117 thousand. 

Q. If at the present time they have total real estate 
loans amounting to $117 thousand they are then by law pre¬ 
cluded from making further loans secured by real estate; 
is that correct ? A. Unless they sell them. 

Q. Unless they get rid of them? A. Yes. 

Mr. Marstiller: That is all of the cross-examination. 

Mr. Hall: Will you call your next witness, Mr. McQuain? 
Mr. McQuain: I would like to say in explanation of that 
letter that undoubtedly the officers of the bank misunder¬ 
stood and gave their total loans rather than their real 
estate loans. 

Mr. Marstiller: Which letter are you referring to? 

199 Mr. McQuain: The exhibit by Community Savings 
and Loan. That covers the total loans rather than 

real estate loans. 

I would like to ask leave to submit a corrected letter. 
Mr. Hall: If your statement is satisfactory to counsel, 
that will be adequate for the Board’s purpose. 


Mr. McQuain: I don’t know what real estate loans are. 
That is the total loans and that bank does make industrial 
loans, automobile loans, and stuff like that. It does have 
real estate loans. That is an inadvertence there. 

Mr. Hall: If you wish to submit a corrected copy of it 
and send a copy to counsel for applicant, I will permit you 
to do so. 

I might observe it is only one hundred thousand dollars 
one way or the other. 

Mr. McQuain: That is right. It is such an obvious error 
there, I would like to correct it for that reason. 

Mr. Marstiller: That is agreeable with us. 

Mr. Hall: Could you get that in within one week from 
today? 

Mr. McQuain: Oh, yes. 

Mr. Hall: Very well. 

200 Thereupon 

i 

Charles C. Hyre ; 

! 

was called as a witness for and on behalf of protestants 
and, having been first duly sworn, was examined and testi¬ 
fied as follows: 

! 

Direct Examination. 

j 

By Mr. McQuain: 

Q. Mr. Hyre, will you state your name. A. Charles C. 
Hyre. 

Q. Where do you live? A. Clarksburg. 

Q. How old are you? A. Forty-six. 

Q. What is your business or profession? A. Real estate 
broker and insurance. ; 

Q. Where is your office? A. 230 Court Streets, Clarks¬ 
burg, West Virginia. 

Q. How long have you been in the real estate and insur¬ 
ance business? A. Sixteen and a half years. 

Q. What generally is the nature of your real estate busi¬ 
ness? A. It is selling, selling homes and real estate, gen¬ 
erally. 
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Q. Approximately how many homes do you sell 

201 in the course of a year? A. I just don’t know ex¬ 
actly— 

Mr. Marstiller: Mr. McQuain, we will admit that Mr. 
Hyre is a very competent realtor and has had ample ex¬ 
perience in the field. 

By Mr. McQuain: 

Q. Mr. Hyre, in connection with selling real estate in 
and about Harrison County, Clarksburg in particular, have 
you had occasion to help negotiate mortgage loans for 
home purchasers? A. Yes, we do that quite often in the 
sale of property. 

Q. A great deal of your sales involve a mortgage? A. 
Quite a number of them; yes, sir. 

Q. Have you been unable to negotiate mortgage loans in 
anv instances for buvers that vou could recommend ? A. I 

V * W 

don’t think we have had any application turned down where 
the security was sufficient, credit. We do have instances 
occasionally where people don’t have the proper security 
or the proper credit, either. 

Q. Do you have any properties for sale now that have 
been commmited for GI loans? A. I have two, sir, that 
have been committed for GI. 

Q. By “committed”, what do you mean? A. They have 
been appraised and the appraised value has been set and 
the owners have agreed to accept that price. 

202 Q. Where are these properties located? A. One 
in South Street in Bridgeport; the other is just ad¬ 
joining the city limits of Bridgeport. 

Q. What was the appraised value and price of the lot on 
South Street? A. $12,500. 

Q. On the other street? A. Thirteen thousand dollars. 
Q. Have you been able to find any purchasers for these 
homes? A. No, I have found people who would like to have 
them, but they couldn’t, their income wasn’t sufficient to 
make a payment. 

Q. They could qualify as GI’s? A. Yes. 
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Q. But they did not have the other qualifications neces¬ 
sary to purchase under the GI’s? A. Yes. 

I might say that that appraisal does not refer to any 
down payment. 

Q. That was one hundred percent loan proposition? A. 
That is right. 

Q. How long have you had these properties? A. Four 
or five months. | 

Q. What has been the condition of the real estate 

203 business in Clarksburg during the last year? A. 
Well, it has not been so good. The prices seem to 

be high and people are a little cautious as to what the out¬ 
come is going to be. They don’t want to obligate them¬ 
selves to anv great extent because thev don’t know what 
the situation is going to be in the future. 

At least, that seems to be the trend. 

Q. Is there much building activity there in the way of 
home building? A. Not a lot, no. There are some homes, 
yes, but not a lot of them. 

Q. Do you see any reason to anticipate any increase in 
this activity in the future? A. Not for the present. 

Q. In your opinion, is there available mortgage funds 
in and about Clarksburg to satisfy the needs of the pur¬ 
chasers? A. We have not had any trouble, as I say, where 
the security is sufficient and credit. We have not had any 
trouble. 

Mr. McQuain: I believe that is all I care to ask. 

Mr. Hall: Suppose we take a five-minute recess at this 
time. 

(A short recess was taken.) j 

Mr. Hall: Let us resume. 

204 By Mr. Highland: 

Q. Mr. Hyre, you were speaking about these two par¬ 
ticular houses you have for sale. I would like to get clear 
as to the status of the proposed loans. 

Have you received a proposal from the governmental and 



the insurance company agencies for the making of those 
loans? A. We have. It has been approved by the Veter¬ 
ans Administration as well as the insurance company. 

Q. What you lack is a qualified applicant? A. Yes, sir. 

Q. Now, you mentioned also that construction activity 
was not great in Clarksburg now. Was it greater a few 
years ago? A. Yes, it was quite a bit greater a few years 
back. 

Q. Would you say there was any significant change in 
the amount of mortgage money available between then and 
now? A. I don’t know whether I could answer that, or not, 
but to my knowledge I don’t suppose there has been much 
change, if any. 

Mr. Highland: No further questions. 

Cross-examination. 

By Mr. Marstiller: 

Q. Mr. Hyre, this one transaction that you are speak¬ 
ing of that has been approved is FHA or GI? A. 
205 It is GI. 

Q. Is it being made by an insurance company? A. 

It is. 

Q. Which one of the insurance companies? A. Pruden¬ 
tial. 

Q. Mr. Burnside, I believe, is a Prudential representa¬ 
tive here. A. That is right. 

Q. I mean in the City of Clarksburg? A. That is right. 

Q. Mr. Hyre, I believe you testified that you had had 
some instances in the past wherein GI loans had been re¬ 
fused because of no sufficient security: is that correct? A. 
Yes. Most of them because they couldn’t qualify, didn’t 
have income sufficient to make the payments. 

Q. Now, 1 think also that you stated that you had had 
instances in the past where you had gone to the bank and 
the only time you had been refused was where there wasn’t 
sufficient security; is that right, assuming everything else 
was equal ? A. That is right. 
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Q. Whenever you speak of those instances, are you talk¬ 
ing about a conventional loan? A. Yes, conventional and 
I have had the same thing on the GI loan, too. 

206 Q. In a conventional loan, in those instances, in 
the specific instance to which you just spoke gener¬ 
ally as to the conventional loans, you, of course, realize 
that as testified to by Mr. Berry and which I think will be 
admitted by all of us, that in a conventional loan the only 
amount that the banks are allowed to make is sixty percent 
of a conservative appraised value? A. That is right. 

Q. In some of those instances that you referred to, if 
those loans were not conventional loans, but were loans 
made for a period, let us say, fifteen to twenty years, I be¬ 
lieve the security in those instances would have been suf¬ 
ficient; is that correct? A. It might have been. That 
would increase the payments beyond their income in many 
cases is what I mean. 

Q. Wouldn’t it mean also that they would have had to 
have a lesser down payment? A. Yes. 

Q. It would have been a greater likelihood that some of 
those loans would have gone through? A. Yes. 

Q. Mr. Hyre, haven’t you had many instances in the past 
like other relators where people have been interested jin 
a piece of property that you have for sale, but because they 
cannot produce the down payment necessary, why, they 
have not been able to purchase the property; is that 

207 correct? A. That is correct. j 

Q. Is it not also true that if we had facilities iin 
the City of Clarksburg or if there were available facilities, 
more available facilities, which loaned money on real es¬ 
tate for the purchase or construction, remodeling or what 
have you, up to seventy-five or eighty percent of the ap¬ 
praisal value, that in all probability there would be more 
sales effected? Do you agree with that statement? A. 
Well, it might have some small bearing on it. I don’t know 
to what extent it would, because even seventy-five percent, 
they have to have twenty-five percent cash and that has 
been the trouble. i 
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Q. That is less than forty percent! A. Yes. 

Q. There would be more likelihood that the sale would 
go through? A. That would have some bearing. 

Mr. Marstiller: I think that is all. 

Mr. Hall: Mr. Roberts? 

Mr. Roberts: I have no questions. 

Mr. Hall: Is there any redirect? 

Mr. McQuain: No. 

Mr. Hall: Call your next witness. 

(Witness excused) 

208 Mr. McQuain: Mr. Burnside. 

Thereupon 

Warren H. Burnside 

was called as a witness for and on behalf of the protestants 
and, having been first duly sworn, was examined and testi¬ 
fied as follows: 

Direct Examination. 

By Mr. McQuain: 

Q. State your name. A. Warren H. Burnside. 

Q. Where do you live? A. In Clarksburg. 

Q. What is your business or profession? A. Real estate 
broker and mortgage loan broker. 

Q. How old are you? A. Thirty-three. 

Q. How long have you been in the real estate business? 
A. Seven and a half years. 

Q. How long have you been in the mortgage loan and 
brokerage business? A. A little over five years. 

Q. In the real estate business what generally is the na¬ 
ture of your real estate transactions? A. Sales, brokerage 
sales for private individuals. 

Q. What is your mortgage loan activity? A. 

209 Well, I represent the Prudential Insurance Company 
as a mortgage loan broker for Clarksburg and sur¬ 
rounding comities. 
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Q. What type of loans does Prudential make? A. Th^v 
make a conventional loan up to twenty-five years. They 
make an FHA loan up to twenty-five years, and make 01 
loans up to thirty years. 

Q. Is it making all three types of loans there now? A. 
Yes, sir. I 

Q. What is the situation in regard to borrowers? Par¬ 
ticularly, are people actively seeking loans, or are you 
seeking borrowers? A. It is pretty competitive. You have 
to go out after them. That is the way I get my business. 

Q. In other words, if you know of a man building Or 
selling or buying, you check with him to see if he wants a 
loan? A. If he buys a lot, that is a good time to check 
with him. 

Q. In making a loan for Prudential does a borrower 
have to take an insurance policy? A. Xo, sir; the only 
policy he has to have is fire insurance which any lender 
requires. Xo life insurance is involved. 

Q. Does your company have money available for 
210 making all three types of loans in and about Clarks¬ 
burg ? A. Yes, sir. 

Q. Do you have any idea how much would be available? 
A. Unlimited as far as I know. I have never had any 
quota put to me. 

Q. Have you made GI loans recently? A. Yes, sir. 

Q. And FHA loans? A. Yes, sir. 

Q. And the conventional mortgage loans? A. Yes, sir.; 

Q. Xow, in making a conventional mortgage loan what 
is the time limit? A. Our maximum limit is twenty-five 
years. 

Q. Make it anywhere from one to twenty-five years? A. 
Yes. 

Q. What is your basis, your loan relation to appraised 
value? A. Seventy-five percent. 

Q. You can lend up to seventy-five percent of the ap¬ 
praised value? A. On a conventional basis up to seventy- 
five percent. Up to ninety-five percent on an FHA basis ; 
up to one hundred percent on a GI basis. 




Q. Do you know of any GI or FHA applicants 

211 who have been denied a loan who were qualified for 
a loan? A. None that I know of. We had quite a 

number of applicants that have been turned down due to 
overobligations such as car payments, home freezer pay¬ 
ments, personal loans, and furniture payments, and so 
forth. The VA only allows them to have approximately 
twenty-five percent of their income obligated, including 
their mortgage payment. 

Q. In other words, those are rejected by the VA? A. 
That is right. 

Q. Meaning the Veterans Administration and in the ap¬ 
plication those things are shown? A. That is right. 

Q. The applicant has to state that? A. That is right; 
they have to state all their contingent liabilities. 

Q. Those liabilities, I understand, including the mort¬ 
gage payments, are about what percent of the income? A. 
They are not allowed to go over twenty-five percent, in¬ 
cluding the mortgage payment. The mortgage payment 
plus their pro rata share of their taxes and their fire in¬ 
surance. 

Q. So that in addition to being a GI, an applicant must 
meet certain fringe requirements? A. That is right. 

Mr. McQuain: I believe that is all. 

212 Mr. Highland: I have no questions. 

Cross-examination. 

By Mr. Marstiller: 

Q. Mr. Burnside, I believe you stated that you repre¬ 
sented the Prudential Life Insurance Company; is that 
correct? A. That is right. 

Q. I testified this morning that during the period from 
July 1, 1953 to July 1, 1954, there were approximately 
thirty-three Prudential loans of record in Harrison County, 
in the Clerk’s office, totalling $346,300. Do you take any 
issue with that statement? As far as you know is that 
approximately correct? A. I would say that is approxi¬ 
mately correct at that time. 
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Q. That figure was only intended to go up to July 1,1954. 

Now, the money that the Prudential Life Insurance Com¬ 
pany has to loan through you in Harrison County, has any 
of that money come from the citizens of Harrison County 
other than through policyholders who happen to have pol¬ 
icies? A. That is the only way they have to derive their 
funds, from policyholders. 

Q. In other words, that money conies direct from the 
company and the company in turn gets, the only part of 
that money, in other words, that is loaned to home owners 
or prospective homeowners in the City of Clarks- 

213 burg in Harrison County, that comes from Harrison 
County, is the amount which comes from policy¬ 
holders? A. You had better repeat that question. , Tt 
was getting quite lengthy. 

Q. I will repeat the question. 

As I understand it, the only part of the money that is 
loaned by Prudential Insurance Company through you to 
home owners or prospective homeowners in the County of 
Harrison which comes from the citizens of Clarksburg and 
Harrison County, is that part which has been paid as pre¬ 
miums upon their insurance policies ? A. I am only a agent 
or broker for them. I am in no position to answer that 
question. i 

Q. Where is the home office of the Prudential Life In¬ 
surance Company? A. You mean the main home office? 
They have several home offices. i 

Q. They have the southwestern home office; where is it? 
A. Tt is in Houston, Texas. They have a Newark home 
office in Newark, New Jersey. 

Q. Do they have any offices in Clarksburg? A. Yes, sir. 

Q. Which one is that? A. That is an insurance office in 
the Prunty Building. 

214 Q. That is for the purpose of agents who sell life 
insurance? A. That is right. 

i 

Q. Do they have any home office in the City of Clarks¬ 
burg? A. No home office. They have an appraiser in 
Clarksburg. 
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Q. The Prudential Life Insurance Company is not a West 
Virginia Corporation, is it? A. Xo, sir. 

Q. Do you know E. G. Wagoner in the City of Clarks¬ 
burg? A. Yes, sir. 

Q. He is also a realtor? A. Yes, sir. 

Q. Does he not represent the Buckeye Savings and Loan 
Company in the City of Clarksburg? A. Yes, sir. 

Q. Do you know whether or not Buckeye Savings and 
Loan makes considerable loans to prospective homeown¬ 
ers and homeowners in the City of Clarksburg in Harrison 
County? A. I read the court records. I see they make 
some loans. I don’t know to what extent. 

Q. You know they do make some loans? A. They make 
some loans. They are all small loans. 

Mr. Marstiller: That is all. 

215 Mr. McQuain: Mr. Hall, these two gentlemen, Mr. 

Hyre and Mr. Burnside, would like to catch a train. 
If you don’t want them for anything further, they would 
like to be excused. 

Mr. Hall: They may be excused. 

(Witness excused.) 

Mr. Hall: I would like to observe that we will be adjourn¬ 
ing ourselves in forty minutes. 

Will vou call vour next witness. 

w * 

Mr. Marstiller: Mr. Hall, there were just one or two 
questions I meant to ask Mr. Berry which I forgot to ask. 
It won’t take any time. It is regarding this protest. 

Mr. Hall: All right. 

Thereupon 

Luther S. Berry 

was recalled as a witness and, having been previously duly 
sworn, was further examined and testified further as fol¬ 
lows : 



145 


Cross-examination—resumed. 

By Mr. Marstiller: 

Q. Mr. Berry, there is a letter attached to the protest 
filed herein signed by C. F. Israel, as president of the 
Clarisburg Chamber of Commerce, I believe. A. Yes. 

Q. Is not C. F. Israel a director of the Bridgeport 

216 National Bank, one of the protestants here? A. He 

is. | 

Q. There is also a letter signed by George K. Geis$ as 
manager of the Lyle B. Horner Company. 

Now, isn’t Paul S. Horner the president of your bank? 
A. He is. 

Q. Isn’t he also president and majority owner of the 
Lyle B. Horner Company, of which George Iv. Geiss is an 
employee? A. That is right. 

(Witness excused) 

Thereupon 

W. H. Toothman 

was called as a witness for and on behalf of the protestants 
and, having been first duly sworn, was examined and testi¬ 
fied as follows: 

Direct Examination. 

By Mr. Highland: I 

Q. Mr. Toothman, state your name. A. W. H. Tobtli- 
man. i 

Q. What is your age ? A. Fifty-six. j 

Q. Your residence? A. Clarksburg. 

Q. What is your occunation? A. Commercial 

217 banking. 

Mr. Marstiller: We will admit Mr. Toothman is a 
qualified banker with many years experience in that field. 







By Mr. Highland: 

Q. How long have you worked for the National Bank? 
A. A little more than twenty years. 

Q. And your office in the bank now? A. Cashier. 

Q. How long have you held that office? A. A little bet¬ 
ter than eleven years. 

Q. I hand you a paper and offer to the Hearing Officer 
and the recorder a copy of it and would ask you to read 
that paper to the Hearing Officer. 

First of all, would you turn to the last page and tell me 
whose name is signed to the statement? A. Cecil B. High¬ 
land. 

Q. Who is Cecil B. Highland? A. President of the Em¬ 
pire National Bank of Clarisburg; also Clarksburg Pub¬ 
lishing company. 

Q. Would you read that statement, please? A. “Before 
the Home Loan Bank Board, Washington, D. C. 

“State of Virginia 
“County of Harrison, to-wit: 

“This day personally appeared before me, the 
undersigned notary public in and for the county 
218 and state aforesaid, Cecil B. Highland who, be¬ 

ing by me first duly sworn, deposes and says: 

“1. That he is president of The Empire National 
Bank of Clarksburg, and that as such president he is 
duly authorized to make this affidavit in connection 
with the protest dated December 9, 19.14, filed by The 
Empire National Bank of Clarksburg against the ap¬ 
plication of James A. Marstiller and others for per¬ 
mission to organize a federal savings and loan asso¬ 
ciation to be located in Clarksburg, West Virginia, 
and which said application has also be protested by 
The Union National Bank of Clarksburg and by six 
other banking institutions located in Harrison County, 
West Virginia. 


147 


“2. That The Empire National Bank of Clarksburg 
is a national banking association chartered, organized 
and existing under the laws of the United States of 
America and doing business in Clarksburg, Harrison 
County, West Virginia. 

“3. That prior to July 1, 1946, the usual rate of in¬ 
terest charged by banking institutions in Harrison 
County on loans secured by first liens on improved 
real estate in that county was six percent per year. 
On July 9, 1946, The Empire National Bank decided 
to charge a lower rate of interest on such loans 
219 and adopted and publicized its policy accord¬ 

ingly. The interest rate charged by The Empire 
National Bank on such loans has not exceeded five per¬ 
cent from that time through the present and money 
on those terms has been available in ample supply in 
Harrison County through the present time. 

“4. That the effects of the policy aforesaid and of 
other policies adopted by The Empire National Bank 
can be seen in a comparison of its published financial 
statements before and after the inauguration of these 
policies. On December 31, 1946, loans outstanding 
were $1,359,465.35; cash and government bonds were 
$14,388,450.73; total resources of the bank were $16,- 
142,241.49. By September 30, 1954, the loans were 
$4,240,642.97; cash and government bonds were $16,- 
702,154.64, and resources $22,322,663.38. Total loans 
had therefore been increased 312 percent of the 1946 
amount. 

“5. That in real estate loans alone there was such 
an increase that loans for the calendar year 1953 were 
341 percent of the amount, and 247 percent of the num¬ 
ber, of loans made in 1946, as disclosed by the follow¬ 
ing tabulation: 
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220 “Number and Amount of Deed of Trust Loans 
Made by the Empire National Bank from Janu¬ 
ary 1, 1946 to November 30, 1954: 


Year 

Number 

Amount 

1946 

171 

$ 495,350.00 

1947 

227 

646,420.00 

1948 

279 

936,105.00 

1949 

261 

80S,330.00 

1950 

320 

1,070,450.00 

1951 

347 

1,306,431.00 

1952 

395 

1,561,650.00 

1953 

423 

1,6S8,875.00 

1954 (Eleven months) 

327 

1,290,800.00 


2,750 

$9,804,411.00 


“6. A vigorous campaign of newspaper advertising 
was begun in 1946 and a campaign of direct mail ad¬ 
vertising was begun in 1950 aimed at making known 
to the public of Harrison and adjoining counties this 
availability of money and also the fact that a policy 
of paying two percent interest on savings accounts 
had been adopted by The Empire National Bank. 
Newspaper advertisements announced that the bank 
had ‘One Million Dollars to Lend’ at five percent on 
improved real estate in Harrison County, and at lower 
interest rates on some other securities. 

221 “7. That newspaper advertisements appeared 

every Sunday covering two columns in The Sun¬ 
day Exponent-Telegram, a Clarksburg newspaper with 
a circulation of over forty thousand copies throughout 
Central IVest Virginia. Additional advertising ap¬ 
peared in the Clarksburg Exponent, a daily morning 
newspaper, and the Clarksburg Telegram, a daily even¬ 
ing newspaper, whose combined daily circulation like¬ 
wise exceeds forty thousand. 
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“8. That cards announcing these and other facts 
have been sent out at least twice a year by first-class 
mail to householders in Harrison County and also in 
Marion, Taylor, Lewis, Barbour, Randolph, Ritchie, 
Doddridge and Preston Counties. The number ; of 
cards sent at each mailing has varied from ten thou¬ 
sand to fifteen thousand. 

; 

“9. That at no time have real estate loans been 
restricted to a maximum of five years by The Empire 
National Bank. On the contrary, many loans each 
year have been made for periods of six, seven, or 
eight years. 

“10. That of the loans maturing in five years a sub¬ 
stantial number, and probably a majority, are set up 
with payments computed on an amortization period 
of eight to ten years. It is true that in such 
cases the borrower will renegotiate the unpaid 
balance of his loan at the end of five years, but 
no borrower who has been faithful in his obligation has 
experienced diffitultv in arranging for a continuance 
of his loan for the period necessary to amortize it 
completely. It is obvious that such loans will be sub¬ 
stantially reduced in principal amount at the time for 
renegotiation. No legal or other expenses are charged 
the borrower at such time because the original deled 

. t 

of trust is security for the renewal note. 

“Further deponent saith not. 

/s/” Cecil B. Highland.; 

“Taken, subscribed and sworn to before me this 
20th day of December 1954, 

“My commission expires April 27, 1960. 

/s/” James M. Knowles, Jr., j 
Notary Public in and for 
Harrison County, West Virginia. 


(Notary Seal)”. 




Mr. Highland: For the record I believe the current daily 
circulation for the Clarksburg papers is somewhat under 
forty thousand; it is thirty-eight thousand. The Sunday 
paper’s circulation is over forty thousand. 

223 Bv Mr. Highland: 

Q. Are those statements in accord with the facts as 
you know them in the operation of the bank? A. Yes, sir. 

Q. I hand you page 7 of the Clarksburg Exponent for 
Wednesday, December 13, 197)4, and ask you to identify 
the advertisement that appears on it. A. It is the advertise¬ 
ment by The Empire National Bank. 

Q. Does that advertisement say that the bank has one 
million dollars to lend on improved real estate in Harrison 
County at five percent? A. It does. 

Mr. Highland: 1 ask leave to file this advertisement as 
Protestant’s Exhibit Id. 

Mr. Hall: The advertisement by The Empire National 
Bank of Clarksburg, appearing in the December 15th issue 
of Clarksburg Exponent, will be marked as Protestant’s 
Exhibit No. 16. 

(Protestant’s Exhibit No. Id was marked for identifica- 
lion.) 

Mr. Highland: I offer you page 7 of the Exponent- 
Telegram of August 8, 1954, and ask you to identify the 
advertisement appearing on that page? 

The Witness: That is also an advertisement by the 
Empire National Bank of Clarksburg. 

224 Mr. Highland: It says one million dollars to lend 
at tin* Empire National Bank of Clarksburg, one, 

on improved real estate in Harrison County; the interest 
rate is five percent and it goes on from there. 

I ask leave to file that page as Protestant’s Exhibit 17. 

Mr. Hall: The advertisement by the same bank in the 
August 8 issue of the Sunday Exponent-Telegram will be 
marked Protestant’s Exhibit 17. 

(Protestant’s Exhibit No. 17 was marked for identifica¬ 
tion) 
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Mr. Marstiller: No objection. 

Mr. Hall: Protestant’s Exhibits 16 and 17 are received. 

(Protestant’s Exhibits Nos. 16 and 17 were received in 
evidence) 

Mr. Highland: That advertisement antedated the affidavit 
which the applicants filed with tlicir application. 

By Mr. Highland: 

Q. Do you know when The Empire National Bank began 
an advertising campaign based on that slogan, “One Mil¬ 
lion Dollars to Lend”? A. It was before I became cashier 
of the bank. That has been over eleven years ago, the first 
one appeared. I recall very much because it created 
225 a little furor, and people commented about a bank 
running an ad such as that. 

Q. Has that been considered by the bank as a limiting 
amount, that it had only one million dollars to lend? A. 
No, that was to attract prospective readers. 

Q. So that while the loans have tripled since 1946, the 
bank still advertises that it has one million dollars to lend; 
is that right? A. That is true, and have more. 

Q. Has the bank conducted an aggressive advertising 
campaign during this period? A. We think we have. We 
run ads twice to three times each week in the daily paper. 
Also, there has been a considerable number of advertising 
efforts made by direct advertising through the mail. ; 

Q. I offer you these cards and ask you to identify them 
as being the cards which the Empire National Bank, of the 
type which the Empire National Bank sent through the 
mail. A. These are and there are some two or three others 
which are similar. 

Q. Over what period have these cards, or similar cards, 
been sent ? A. Three or four years, at least. 

Q. Are they currently being sent ? A. They are. 
Mr. Highland: 1 tender and ask leave to file these 
cards together as Protestant’s Exhibit 18. 


226 
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Mr. Hall: The three pages constituting mail advertis¬ 
ing by The Empire National Bank of Clarksburg, will be 
marked as Protestant’s Exhibit 18. 

(Protestant’s Exhibit No. 18 was marked for identifica¬ 
tion) 

The Witness: The number of those is approximately ten 
to fifteen thousand each time the effort is made. 

By Mr. Highland: 

Q. About how often is the effort made? A. This year 
there have been two; last year there were two. Two times 
each year for the past two years. 

Q. Have these advertising campaigns produced results, 
in your opinion. A. We think so. 

Mr. Hall: Is there any objection to Protestant’s Exhibit 
IS; 

Mr. Marstiller: No objection. 

Mr. Hall: Received. 

(Protestant’s Exhibit No. 18 was received in evidence) 
By Mr. Highland: 

Q. It is also reflected in the volume of real estate 
227 loans? A. Yes, sir. 

Q. Reference has been made to the maturity of 
many loans in a period of five years. Have any loans made 
by you under this policy become due during the past year? 
A. Yes, sir. 

Q. What has happened to the unpaid balance of those 
loans? A. Prior to maturity allowing ample time for the 
borrower to respond and come in, we address a letter out 
to the persons concerned, informing them that their loan 
is coming due on the date—it is stated, of course—and ask 
them to come to the bank and discuss with us their renewal 
of their obligation for the remaining part. 

Q. What has happened to those people who came to the 
bank and requested that the note be renewed on the same 


terms that it has been! A. They have been renewed to 
continue until such time as they pay out. Some of theih, 
of course, are made for eight or nine years, maybe it will 
take only three or four years more than the five years that 
has already gone. 

Q. Has anyone who requested to continue his loan on the 
same basis been refused? A. No, sir. 

Q. All that is required is the renewal note? A. That is 
right. There is no expense to it. The note is pre- 

228 pared by us after talking with the borrower. 

Q. 1 hand you this paper and ask you to say what 
it is. A. It is a list of shareholders of the Lowndes Savings 
Bank and Trust Company of Clarksburg, West Virginia, as 
of January 1, 1954. 

Q. To the best of your knowledge and belief, is that 
statement correct? A. Yes, sir. It was furnished to us 
at our request by our attorneys and taken from the records 
available in the county clerk’s office in Harrison County, 
West Virginia. j 

Q. What is the biggest individual shareholder of 
Lowndes Savings Bank and Trust Company ? A. Commer¬ 
cial Coal and Coke Company. 

Q. Which holds how many shares? A. One thousand 
and seventy-seven. 

Q. Out of a total of— A. Twenty-five hundred. 

Q. Who are the officers of Commercial Coal and Coke 
Company in so far as you know. A. They were given to us 
as W. Bladen Lowndes, president; Joseph J. Burling, 
vice-president and secretary; Upshur Lowndes, treasurer; 
N. Fred Raeder, general manager. 

Q. Outside of the Commercial Coal and Coke Company, 
how much stock of the Lowndes Savings Bank and Trust 
Company is owned by people giving Clarksburg as their 
residence? Would you list the Clarksburg residents 

229 and shares of stock? A. Joseph J. Durling, forty- 
five shares; X. F. Raeder, five shares; George E. 

Wolf, seventy-five shares; AY. G. Stathers, five shares. 
Fred Harper, twenty shares. That is all. 
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Q. I believe that totals one hundred fifty shares out of 
the total of twenty-five hundred. What is given as the 
residence of W. Bladen Lowndes, who is the president of 
the Commercial Coal and Coke Company? A. Baltimore, 
Maryland. 

Q. What is the residence given of Upshur Lowndes, who 
is treasurer of the company? A. Also Baltimore, Mary¬ 
land. 

Mr. Highland: I tender and ask leave to file as Protest¬ 
ant’s Exhibit this list of shareholders. 

Mr. Marstiller: If the Hearing Officer please, I object 
to the introduction of that, not that it amounts to anything, 
but I would like to know what its relevancv is to the issues 
here. 

Mr. Highland: I am not sure, Mr. Hall. It depends on 
the weight which counsel for the applicants intends to give 
to the question of location of the lending institution. 

I think that if counsel for the applicants intends 
230 to rely heavily on the fact that some out-of-county 
institutions lend money in Harrison County, the own¬ 
ership of Lowndes Savings Bank and Trust Company could 
become relevant because it is the stockholders of the com¬ 
pany who make the money from the loans. 

Mr. Marstiller: If the Examiner please, the Lowndes 
Savings Bank and Trust Company is not a petitioner here. 

Mr. Highland: I agree with that. 

Mr. Marstiller: And whether the Lowndes Savings Bank 
and Trust Company, or the Union National Bank, or The 
Empire National Bank, or any of the protestants here have 
ninety-five percent of their stock owned by out-of-county 
residents, I don’t see amounts to anything. 

I am not even interested in that, and I don’t think the 
Board is. I don’t think it is even remotely relevant or 
material. 

I just want to point out that the Lowndes bank itself 
is not a petitioner here, not by any means; I don’t see any 
importance of any of that. 
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I just wonder what it ads to this hearing. I object to 
it for its relevancy and materiality. 

Mr. Hall: I have identified the list of shareholders of the 
Lowndes Savings Bank and Trust Company as Protestant ’s 
Exhibit 19, but I will sustain the objection and not receive 
it. I can’t see any relevancy. 

231 (Protestant’s Exhibit No. 19 was marked for iden¬ 
tification) 

Mr. Highland: You may cross-examine. 
Cross-examination. 

Bv Mr. Marstiller: 

w 

Q. Mr. Toothman, the figures as stated in the protest 
signed by the Union National Bank and other protestants 
which have been subscribed to by your bank stating the 
loans and deposits as of June 30, 1954 is correct, is it not? 
A. I would want to see the figures. 

Q. The president of your bank subscribed to this pro¬ 
test, I believe. 

Mr. Highland: I believe not. 

The Witness: I think the information was given to Mr. 
Berry. I am of the opinion it is correct. 

By Mr. Marstiller: 

j 

Q. Mr. Toothman, is it not also correct that the ratio be¬ 
tween your loans and total loans and discounts and deposits 
as of June 30, 1954, is twenty-one percent? A. Those fig¬ 
ures have been quoted. I have not verified them. 

Q. Would you care to verify them and tell us one wav 
or the other whether they are correct? 

Mr. Highland: 1 thought this point had been gone over 
before, Mr. Hall, that these mathematical question's, 

232 we will assume, are correct and can be corrected by 
brief if there is a mistake in multiplication or divi¬ 


sion. 



Mr. Hall: If the witness is willing to do that- 

The Witness: Yes, I will be willing to verify them. 

By Mr. Marstiller: 

Q. Is it not also true that the ratio of your loans and 
discounts to the total resources is 19.5 percent? A. I as¬ 
sume so. I would be willing to vouch for that after I have 
had an opportunity to check it. 

Q. Now, Mr. Toothman, in the affidavit which you have 
just read and which I think has been introduced in evidence 
—was it not—signed by your president, Mr. Cecil B. High¬ 
land— 

Mr. Hall: The instrument was not introduced. Frankly, 
I see no necessity, since it was read. 

By Mr. Marstiller: 

Q. It is stated as item 9 that: 

“At no time have real estate loans been restricted to 
a maximum of five years by the Empire National 
Bank.” 

You have seen the photostatic copies of the deeds of trust 
which have been introduced in evidence by the protestants 
this morning—have you seen them? A. No, sir. 

Q. Will you please look at them and state whether or 
not you are familiar with those particular loans? 
233 A. This is the form we use. I wish to call your at¬ 
tention to the fact that it also provides that the loan 
may be renewed. 

Q. Isn’t the renewal of the note subject to the approval 
of the bank ? A. Well, that, of course, is true. 

Q. In other words, if I come into your bank as lender 
and want renewal of the note, you can say whether or not 
I can have renewal? A. That is quite true. 

Q. Mr. Toothman, in the Ruth Ilingle-Forest Shackel¬ 
ford deed of trust there was a loan made of forty-five hun- 

* 

dred dollars, due and payable in five years, at the rate of 
$47.73 each per month. That, I believe, is sixty months. 
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Assuming that all of that payment would be made to the 
principal, which, of course, it wouldn’t, part of that pay¬ 
ment would apply to interest; assuming, however, that 
$47.73 would all be applied to the principal, how much would 
that indebtedness be reduced in a period of five years, ap¬ 
proximately? A. Applying all to the principal? 

Q. Yes. A. That would be about twenty-nine hundred 
dollars. 

Q. It would then, would it not, on December 2, 1959, that 
$1,627.30 would be due and payable according to 

234 these terms; is that not correct ? A. It would be 
more than that because of the interest. 

Q. That is right. We will forget about interest. That 
is correct, is it not, that that amount will be due at the end 
of five years’ time? A. Yes. 

Q. Is it not also true that according to this deed of trust 
which is signed by the borrower in each instance that at 
that time if the bank saw fit that it could demand and get 
by selling the real estate if necessary, $1,627.20? A. The 
wording of the trust is probably such that it could be done. 

Q. That is what I mean. I am speaking only as to the 
instrument itself. ! 

According to the instrument it could be done by the 
bank; is that correct ? It could be called in and that much 
money— A. I think they could demand payment, yes, i of 
their final payment, according to the contract. 

Q. Now, referring to the Eugene Joseph Pokrzvwa deed 
of trust, there is a principal amount of money loaned of 
forty-eight hundred dollars providing for monthly pay¬ 
ments in the amount of $50.92 over a period of sixty months 
at which time all of it becomes due and payable. Assuming 
as was assumed in the previous deed of trust that all of 
that payment was applied to the principal that we 

235 disregarded interest for the time being, how much 
would that leave due and owing at the end of five 

years’ time? A. Give me the amount. 

Q. Let us say fifty dollars. A. That would be three thou¬ 
sand paid. 
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Q. Which would, therefore, mean there would be roughly 
somewhere around eighteen hundred dollars that the bor¬ 
rower would have to pay on August 30, 1959, if the bank 
elected to demand that amount of money. A. That is right. 

Q. Now, referring to the deed of trust of Hingle and his 
wife, there is a loan made in the amount of fourteen thou¬ 
sand dollars, which this deed of trust secured, which pro¬ 
vides for monthly payments of $148.50, the last and final 
payment of which comes due five years from date, or the 
first day of September 1959. 

Now, assuming as before that all of that monthly pay¬ 
ment was applied to the principal and we disregard in¬ 
terest for the time being, how much then would become due 
at the end of five years by the borrower in the event the 
bank elected to call that debt in? A. That would be the 
remainder, ves, but I told vou we have alwavs sent letters 
to these folks and offered to extend the loan. 

236 Q. Mr. Toothman, for the record, and being one 
of the petitioners, I don't take any issue with that 
statement whatsoever. I don’t know personally anything 
about what has been the policy of the bank, but I am sure 
we can take vour word on it. But I know that being in the 
position you are, you are also familiar with the law of 
West Virginia, which is to the effect that a written instal¬ 
ment cannot be varied by verbal testimony except only for 
the purpose of clarification: is that not correct? 

If you wanted to call this instrument in the debtor would 
be barred; in other words, you could force that payment and 
he didn’t have a defense in the world in the event you saw 
fit— A. If you wanted to be hard boiled. 

Q. That is the instrument he signed, is it not s . A. That 
is right. 

Q. And the instrument that you asked that the borrower 
sign? A. Yes, sir; with an explanation it is to be renewed. 
We always explain it. 

Q. The explanation was verbal, however, was it not? A. 
That is true. 
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Q. Has your bank ever made GI or FHA loans? A. Yes, 
sir; we have made FHA’s, not GPs. 

Q. Referring again to the affidavit of Mr. High- 
237 land, Sr., paragraph 8 thereof is as follows: 

“That cards announcing these and other facts have 
been sent out at least twice a year by first-class mail 
to householders in Harrison County and also in Ma¬ 
rion, Taylor, Lewis, Barbour, Randolph, Ritchie, Dodd¬ 
ridge, and Preston Counties’’. \ 


Now, referring to the protest of the protestants, they 
have stated in respect to our petition in which we seek to 
serve surrounding counties which only amounts to about 
five or six, they state this: 


; 

“Any contention by the applicant that the proposed 
association could serve surrounding cities and towns 
such as Grafton, Elkins, Pennsboro, Harrisville, Jane 
Lew, Philippi, Buckhannon, Flemmington, is more fan¬ 
ciful than real. ’ ’ 

In view of that protest signed by the protestants and 
subscribed to by the Empire National Bank, how can you 
reconcile the fact that you have sent our cards soliciting 
loans in all of these various counties, plust Preston County 
and Ritchie County? A. Will you please state that ag;ain. 
I didn’t follow you all the way. 

Q. In view of the fact that the protestants have stated 
that our proposal to serve four or five adjoining counties is 
fanciful and not real, how can you reconcile the state- 
238 ment of your president in his affidavit that you all 
sent cards to eight counties which are two more tjian 
w T e propose to serve and farther away? A. That advertise¬ 
ment was not to cover real estate loans, but other loans, 
collaterally secured loans. 

Mr. Marstiller: May I refer to that card, please. 

Mr. Hall: That is Protestant’s Exhibit 18. 
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The Witness: Real estate located in Harrison County. 
We don’t undertake to service real estate loans outside 
of our own county. It is a matter of operating policy. 

By Mr. Marstiller: 

Q. Why do you send these cards to adjoining counties? 
It does not say where on here it is restricted to personalty. 
A. I didn’t say it was restricted to personalty. I said the 
deed of trust loans are to residents of Harrison County. 

Mr. Marstiller: Mr. Highland, will you find on there it 
says we do not make loans outside of Harrison County? 
Do you see that on realty? 

Mr. Highland: You will find that there is a reference 
requesting loans in Harrison County and requesting other 
loans any place. The real estate loans are confined to Har¬ 
rison County in every case; that is true of newspaper ads 
and other ads. They speak for themselves. 

Mr. Hall: They are part of the record and are 
239 available to the Board. 

Mr. Marstiller: We have no further questions. 

Redirect Examination. 

By Mr. Highland: 

Q. Mr. Toothman, when a loan originally in the amount 
of forty-eight hundred dollars has been paid on for five 
years at the rates given in the example by Mr. Marstiller, 
will not the principal become considerably curtailed? A. 
Yes. 

Q. And from the viewpoint of the bank would not a re¬ 
newal note be on perhaps even better security than the 
original ? A. I would think so. Ordinarily it would be not 
over forty percent of the value of the property when reneal 
came. 

Q. And if for any reason the Empire National Bank was 
unwilling to renew the loan, do you think that under such 
conditions the borrower would have difficulty in getting 
forty percent of the appraised value in other places? A. I 
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don’t know why he should after he already has had a loan 
of sixty percent; I don’t know why they would be afraid of 
forty percent. . j 

Q. Is it not correct that in some cases The Empire Bank 
has made loans whose maturity was deferred for a period 
of six or seven or perhaps eight years? A. Yes, we have 
made loans, from date, you mean? 

240 Q. Yes. A. Yes, quite a number of them that way, 
too. We still do. 

Q. So that the loans submitted by Mr. Marstiller in his 
exhibits are not the only type of loans made by The Em¬ 
pire Bank? A. No, sir. 

i 

Recross-examination. 

By Mr. Marstiller: 

Q. Mr. Toothman, the three deeds of trust I have sub¬ 
mitted here are also not the only ones you have made of 
that nature, restricted to five years, are they? A. Th^re 
have been others. Most of those, it is a ten-year pay¬ 
ment. i 

Mr. Marstiller: T have no further questions. 

Mr. Highland: That is all. 

Mr. Hall: There are no further witnesses? 

Mr. Marstiller: Mr. Hall, I have been in one respect a 
little surprised today. T didn’t know I had the right |to 
do so, but during the objections to the introduction of those 
letters I think you stated that we could have introduced 
letters from just citizens throughout Harrison County stat¬ 
ing that they would like to see a federal savings and loan 
association. 

If that is true, may we be given the right for a period 
of time to be set by you, to submit letters of that na¬ 
ture? ; 

241 Mr. Hall: No, sir; we don’t make it a practice to 
hold the record open for additional evidence of that 

character. I might observe generally that that type of 
letter is obviously hearsay and of no substantial weight. 
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Mr. Marstiller: It is the same type of letter I thought 
they were submitting from other banks. 

Mr. Hall: That is true and those were admitted in the 
record, a statement by me that they were hearsay in char¬ 
acter. If you had presented such letters at this hearing 
they would have been admitted on the same basis, but we 
don’t follow the practice of holding the record open for 
the admission of additional evidence. 

Is there desire to file briefs? 

Mr. McQuain: Yes, sir. 

Mr. Marstiller: How long a time will we have for that? 

(Discussion off the record.) 

Mr. Hall: The applicants will be allowed until January 
20th in which to file principal brief. 

The protcstants will be allowed until February 4 in 
which to file a reply thereto, and the applicant will then 
be given until February 15th in which to file rebuttal. 

Mr. Marstiller: Is that at the expiration of that date? 

Mr. Hall: The postmark on those dates will be 
242 adequate. 

And those four copies should be served to the Board 
and evidence should be submitted with the service that 
copies have been served by mail or otherwise on opposing 
counsel. 

Mr. Marstiller: Is a transcript of the record furnished 
by the Board, or do we have to order that? 

Mr. Hall: Xo, sir; you have to order that from this 
gentleman here on mv left. It should be available in about 
a week’s time, or less. 

M T e do have the original transcript here and, of course, 
the exhibits will be here available for inspection, or if 
anybody needs photostatic copies for any of them, they 
will be furnished on cost of reproduction. 

Is there anvthing further? 

If there is nothing further, we stand adjourned. 

(Thereupon, at 5:00 o’clock p. m., the hearing was con¬ 
cluded.) 
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3 Excerpts From Transcript of Proceedings on 

Cross-Motion for Summary Judgment 

• * * # * * # • # * 

4 Mr. MacGuineas: We make, in our brief, several 
points but I shall concentrate on two points in my 

argument here. 

The first one goes to the question as to whether these 
commercial banks have any standing at all to challenge the 
alleged invalid action of The Home Loan Bank Board and, 
parenthetically, that invalidity is claimed to consist of the 
Bank Board’s failure to follow the provisions of the Ad¬ 
ministrative Procedure Act in their process of hearing in 
determining to issue a charter to this new association. 

• * * # * * * * • ; * 

5 Mr. MacGuineas: My second point is on the merits. 
The Court: I would rather hear you on the merits. 

Mr. MacGuineas: Very well, Your Honor. 

The Court: Frankly, if I sustain you on the merits, I 
would rather not pass upon the standing to sue. 
#*»*##*#** 

19 Mr. Ikenberry: 

#*#****•#'* 

20 Plaintiffs participated in that one-day hearing and 
were permitted to submit briefs and, on February 5, 

1955, the plaintiffs did submit a brief and this was the first 
action that occurred after the hearing. 

In the brief, in addition to briefing the facts of the case, 
the plaintiffs requested that the case be re-heard before a 
properly qualified hearing examiner under the Administra¬ 
tive Procedure Act and that the case be conducted from that 
point on in all respects in accordance with the Administra¬ 
tive Procedure Act. 

The Court: Did you raise that point at the beginning? 
Mr. Ikenberry: It was not raised at the hearing which; as 
I sav, was a onc-dav hearing. 

+ 7 V O 


164 


The Court: It seems to me vou are too late to ask the 

•/ 

prior hearing to be nullified when you didn’t object to it 
on that ground. 

Mr. Ikenberry: If Your Honor please, all the 

21 actions that the Administrative agency could take 
under the Administrative Procedure Act, except the 

conducting of that hearing, were yet to be taken when we 
made this request. 

The Court: Yes; but it seems to me if you had a valid 
point, you should have noted the objection at the beginning 
of the hearing so that if your point was well founded, the 
objection could be cured. 

• *##****•# 

22 The Court: The course taken by these plaintiffs 
in this respect certainly does not commend itself to 

the Court because I don’t think it is quite fair to proceed 
with the hearing and take chances on getting a favor- 

23 able result and then, after the result is unfavorable, 
to come out and say, “Well, this proceeding should 

be held void because it wasn’t properly conducted’’. 

Mr. Ikenberrv: That is not the case here. Your Honor. 
We requested that these proceedings be held in accordance 
with the Administrative Procedure Act five weeks before 
the Board even rendered a decision. 

The Court: Yes; but after the hearing was concluded. 
Mr. Ikenberrv: After the one-dav hearing but we had 
not had a decision. 

The Court: I don’t care whether it was one hour or ten 
months. The point is the hearing was concluded and after¬ 
wards you come in and say, “Let’s have a hearing all over 
again because it wasn’t properly conducted.” 

• ***•*#*•* 

27 Mr. Ikenberry: 

***#*•**•# 

Let me point out right there, Your Honor, that a 
large part of the Government’s brief has been 


28 
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founded on the proposition that we have no right to be free 
from competition which we concede but— 

29 The Court: Suppose you just confine yourself to 
this question as to whether the Administrative Pro¬ 
cedure Act applies. I would like to hear you on that, if you 
have anything further. 

• * # * # # » # * * 

31 Opinion of the Court 

The Court (Iloltzoff, J.): The Court is of the opinion 
that the Administrative Procedure Act does not apply 'to 
an application for a charter to establish a Federal Savings 
& Loan Association under Section 1464 of Title 12 of the 
U. S. Code. 

The Administrative Procedure Act, in Section 1004 of 
5 U. S. Code expressly provides certain requirements to be 
followed in every case of adjudication “required by statute 
to be determined on the record”. Admittedly, the require¬ 
ments of that section were not followed in this case. 

The Court is of the opinion, however, that this proceeding 
was not required by statute to be determined on the record 
and, therefore, the requirements of the Administrative Pro¬ 
cedure Act do not apply. Sub-section (e) of Section 1464 of 
12 U. S. Code prescribes certain limitations on the grant¬ 
ing of a charter. Neither in that subsection nor anywhere 
else in the statute is there an express provision that an ap¬ 
plication such as this should be determined on the record. 
Such a provision may not be implied especially 

32 because the granting of a franchise is a matter more 
or less within the discretion of the governmental au¬ 
thority clothed with the power to grant or refuse to grant 
a franchise. 

The Court is particularly impelled to the conclusion which 
it reached by the opinion of the Court of Appeals of this 
Circuit in Herman vs. Dulles, 92 Appeals D. C. 303, in which 
Judge Edgerton wrote a very lucid opinion holding that 
unless there is a statute expressly requiring a hearing on 


i 

i 



166 


the record the limitations of the Administrative Procedure 
Act do not apply. 

In view of this conclusion, it seems to the Court that it is 
unnecessary to pass upon the objection of the Government 
that the Plaintiffs do not have a standing to sue. 

The Court may not review the discretion of the Defend¬ 
ants in granting the charter. The Court has examined the 
voluminous brief in which it is argued that the Board, on 
the same evidence, should have reached the opposite result. 
That, however, is a matter for the Board to determine. 
Moreover the Court is not impressed with the criticism con¬ 
tained in the Plaintiffs’ brief to the effect that the accumu¬ 
lated knowledge and experience of the Board is not im¬ 
pressive. The point is that the Board was clothed with the 
authority to pass upon this matter. 

In view of these circumstances, the Court will grant the 
Defendants’ motion for summary judgment and deny 
33 the Plaintiffs’ motion. 

##*****#•# 
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STATEMENT OF QUESTIONS PRESENTED 

1. Does the Administrative Procedure Act (5 U. S. C. 
1001 et seq.) apply to a proceeding before the Home Loan 
Bank Board on an application for authority to establish a 
Federal savings and loan association? 

2. Do the appellants, four national banks, two state 
banks, and an industrial loan company, all having active 
savings and home mortgage loan departments and all hav¬ 
ing their places of business in the area to be served by the 
proposed Federal savings and loan association, have a right 
to contest the organization of such Federal savings and 
loan association? 

3. Was an objection that the Board failed to comply with 
the provisions of the Administrative Procedure Act timely 
that was made after the oral hearing but while the case 
was still before the trial examiner for filing briefs, which 
objection was resisted by the applicants in a written protest 
filed with the trial examiner; was received bv the trial 
examiner a month before the case was decided by the 
Board; and was received, considered and passed upon by 
the Board at the same time that the Board received, con¬ 
sidered and passed upon the rest of the case? 

4. Was there substantial evidence in the record to sup¬ 
port the decision of the Home Loan Bank Board? 
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Appellants 

v. 

Home Loan Bank Board, et al., Appellees. 


BRIEF FOR APPELLANTS 


Appeal From Judgment of the United States District Court for the 

District of Columbia 


JURISDICITIONAL STATEMENT 

This is an appeal from a final order of the United States 
District Court for the District of Columbia dismissing ap¬ 
pellants’ complaint (J.A. 2) 1 seeking to have reviewed, 
reversed, held invalid, set aside and enjoined the agency- 
action of the Home Loan Bank Board on March 14, 1955, 
approving the application of James A. Marstiller and 
others for permission to organize a Federal savings and 
loan association in Clarksburg, West Virginia. The order 

refers to the Joint Appendix separately printed and filed concur¬ 
rently with appellants’ brief. 
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of the District Court was entered on September 23, 1955 
(J.A. 48). The notice of appeal was filed on September 
26, 1955 (J.A. 49). The opinion of the District Court 
(Holtzoff, J.) (J.A. 165) has not been officially reported. 
The jurisdiction of this Court rests upon 2S U.S.C., Section 
1291. 

STATEMENT OF THE CASE 

James A. Marstiller and others, by application dated 
September 7, 1954, applied to the Home Loan Bank Board 
for permission to organize a Federal savings and loan asso¬ 
ciation in Clarksburg, West Virginia, pursuant to the Home 
Owners’ Loan Act of 1933 (48 Stat. 132, 12 U.S.C. 1464). 
(J.A. 20) A hearing was held on December 21, 1954, in 
which the appellants participated (J.A. 20). Appellants 
are four national banks, two state banks, and one industrial 
loan company, all having their places of business and doing 
business within the area to be served by the proposed Fed¬ 
eral savings and loan association (J.A. 3-7). Appellants 
all have active savings and home mortgage loan depart¬ 
ments (J.A. 5-7). 

The hearing officer, J. Aldrich Hall, Esq., was so desig¬ 
nated by T. Wade Harrison, Esq., General Counsel for the 
Board. At the time of his designation, Mr. Hall was Asso¬ 
ciate General Counsel for the Board, and later, but before 
the case was decided, he became General Counsel (J.A. 
8). This name appears as Counsel on the brief filed by the 
Government in the case below. 

The taking of testimony lasted one day (J.A. 50 et seq.). 
At the conclusion of the testimony, the parties were given 
permission to file briefs (J.A. 162). All briefs were filed 
within the time fixed bv the examiner. 

In their brief filed on February 5,1955, appellants moved 
and requested that the proceeding before the Board be 
handled in all respects in accordance with the requirements 
and procedures specified in the Administrative Procedure 
Act (J.A. 8). On February 14, 1955, before the filing of 


applicants’ reply brief and before submission of the case 
to the Board, appellants filed with the Board a Petition 
and Motion for Reconsideration and Rehearing, requesting 
that the proceeding be referred to a properly qualified trial 
examiner for rehearing and that all the proceedings in the 
case be had in accordance with the requirements of the 
Administrative Procedure Act (J.A. 8,15). Applicants filed 
with the examiner a written protest against this petition 
and motion. 

By its Resolution 8237, dated March 14, 1955, about a 
month after appellants’ said petition and motion to rehear 
was filed, the Board granted to applicants permission, to 
organize a Federal savings and loan association in Clarks¬ 
burg and denied appellants’ petition and motion to rehear 
(J.A. 16). 

The trial examiner made no recommended or initial de¬ 
cision. Prior to reaching its decision, the Board submitted 
no initial or tentative decision; nor did it afford the parties 
an opportunity to submit for its consideration proposed 
findings, conclusions or exceptions with supporting reasons; 
nor did it make any findings of basic facts, all as required 
by the Administrative Procedure Act (60 Stat. 243,5 U.S;C. 
1001 et seq.) (J.A. 8, 10). 

On March 30, 1955, appellants filed with the Board a 
Petition for Reversal and Rehearing, together with a Sup¬ 
porting Memorandum, requesting that the decision entered 
on March 14, 1955, be vacated, reversed and set aside and 
that a proper decision be entered denying the application, 
or that the case be reheard and redetermined in accordance 
with the procedures specified in the Administrative Proce¬ 
dure Act (J.A. 9, 17). This petition was denied by the 
Board by its Resolution 8338, dated April 20, 1955 (J.A. 

18). i 

In addition to Harrison County, it is proposed that the 
new Federal savings and loan association will serve the 
counties of Lewis, Taylor, Barbour, Upshur, Randolph and 
Doddridge, a total of seven counties. There are now in 


these seven counties twenty-two state and national banks 
and one industrial loan company. All of these twenty- 
three institutions are actively engaged in making home 
mortgage loans, and all of them except the Bank of Shinns- 
ton have active savings departments where thrifty persons 
may deposit their savings at interest. The total amount 
of the savings deposits in all of these banks exceeds $40,- 
000,000 (J.A. 28-30). 

The population of Clarksburg and the Harrison County 
area is decreasing (J.A. 31, 33, 116, 117). The boom in the 
home building activity in Harrison County has passed. 
Home building here is on the decline with little activity 
(J.A. 33, 46, 116, 117). 

There is no shortage of home mortgage loan money in 
and about Clarksburg and throughout the area proposed to 
be served by the new association. The existing lending in¬ 
stitutions are actively competing for the mortgage business, 
and every qualified borrower can get a loan for any proper 
purpose (J.A. 136, 137, 141, 142, 148, 151, and J.A. 30-47). 

The only substantial source of revenue open to the pro¬ 
posed new association is the savings accounts of the local 
banks (J.A. 28-30). The mortgage loan field is already over¬ 
crowded; consequently, the proposed new association can 
prosper only to the extent that it can siphon off savings 
funds from the local banks and encroach upon their mort¬ 
gage lending activities, all of which will unduly injure the 
local banks which the properly conducted local, thrift and 
home-financing institutions. 

Following the decision of the Board, appellants filed their 
complaint in the lower court seeking to have the action of 
the Board reviewed, reversed, held invalid, set aside, and 
enjoined (J.A. 2-15). Cross motions for summary judgment 
were made (J.A. 19, 26). The lower court held that the 
hearing and adjudication provisions of the Administrative 
Procedure Act (5 U.S.C. 1004-1007) are not applicable to 
determinations of the Board to grant a charter for the 


establishment of a federal savings and loan association 
pursuant to The Home Owners’ Loan Act of 1933 (12 U.S.C. 
1464), and the defendants’ motion for summary judgment 
was granted and the complaint dismissed (J.A. 48). This 
appeal is taken from that order. 

STATUTES AND REGULATIONS 

The statutes and regulations are set forth in the Ap¬ 
pendix (pp. 34-39, infra). 

i 

! 

STATEMENT OF POINTS 

1. The Administrative Procedure Act was applicable to 
the proceedings before the Home Loan Bank Board. 

2. Appellants have standing to maintain this suit. 

3. The objection for failure to follow the Administrative 
Procedure Act was timely made. 

4. There was not any substantial evidence in the record 
to support the decision of the Home Loan Bank Board. 

SUMMARY OF ARGUMENT 

L I 

The Administrative Procedure Act Should Have Been Followed 

by the Board 

The controlling question is whether the Administrative 
Procedure Act should have been followed by the Home 
Loan Bank Board in handling this case. It is undisputed 
that the Act was not followed. The view taken by Judge 
Holtzoff that the Administrative Procedure Act applies 
only if a statute expressly requires that the agency adjudi¬ 
cation be determined upon the record after an opportunity 
for an agency hearing is not a correct application of the 
Act. 

It has long been held by the courts that when an agency 
adjudication may deprive one of life, liberty or property, 
such adjudication can be made only after a hearing which 
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gives the affected party the protection of all safeguards 
that the law affords him; that is, he cannot be deprived of 
his life, liberty or property except by due process of law. 
The Administrative Procedure Act sets up procedures to 
be followed in such cases, and nothing less than the proce¬ 
dures specified by the Act amounts to due process of law 
unless some statute expressly provides some other adequate 
procedure for a specific case. 

A hearing which is required by constitutional due proc¬ 
ess must conform to the procedures set forth in the Admin¬ 
istrative Procedure Act. This point has been expressly 
decided in a number of cases which will be hereinafter dis¬ 
cussed. The Wong Yang Sung case and the Hiss case, both 
infra, are two of the first cases to hold that the Administra¬ 
tive Procedure Act applies because of constitutional re¬ 
quirements even though the statute is silent as to the neces¬ 
sity for a hearing. The first case dealt .\yith the liberty of 
an individual while the other dealt with a franchise right, 
recognized as a property right, of a company. These cases 
have been followed in a number of later cases involving life, 
liberty or property. 

The statute providing for organizing a Federal savings 
and loan association (12 U.S.C. § 1464(e)) forbids the issu¬ 
ance of a charter unless the proposed association can be 
established without undue injury to properly conducted 
existing local thrift and home-financing institutions. The 
appellants in this case are four national banks, two state 
banks and one industrial loan company, all doing business 
in the area to be served by the proposed Federal savings 
and loan association. Appellants and a large number of 
other banks in the area all have active savings departments 
where thrifty persons may deposit their earnings at inter¬ 
est, and all are engaged in financing the purchasing, build¬ 
ing and repairing of homes through their home mortgage 
loan departments. Appellants are all properly conducted 
existing local thrift and home-financing institutions. 
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Appellants have a statutory right to be free from undue 
injury caused by establishing a Federal savings and loan 
association in the area served by appellants and others. 
Appellants do not contend that they should be free from 
competition. They have a statutory right, which is prop¬ 
erly classified as a property right along with franchises 
and other similar rights, to be free from undue injury. In 
the enjoyment of this property right they are protected by 
the due process provision of the Constitution. A proceed¬ 
ing to determine whether appellants and others will be un¬ 
duly injured by establishing a Federal savings and loan 
association here is a proceedings which may deprive appel¬ 
lants of a property right. In order to afford appellants 
due process of law, this proceeding must be conducted in 
accordance with the Administrative Procedure Act. 

IL 

Appellants WtEL Have Standing to Maintain This Suit 

Appellants have a right given them by statute to be free 
from undue injury caused by the establishment of a Federal 
savings and loan association in their community. 

I 

This statutory right to be free from undue injury is; a 
property right which can be taken from appellants only 
through a proceeding which meets the requirements of due 
process of law under the Constitution. The Board made a 
determination that appellants would not be unduly injured. 
Appellants contend that this decision was erroneous and 
that it was made in a proceeding which did not meet the 
due process requirements of the Constitution. Appellants 
have a clear right to maintain a suit to secure to themselves 
constitutional due process of law. 

Moreover, such unconstitutional action on the part of 
the Board caused appellants to suffer legal wrong and to 
be adversely affected or aggrieved within the meaning of 
Section 10 (a) of The Administrative Procedure Act (5 
U.S.C. § 1009 (a)). 
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EL 

The Objection for Failure to Follow the Administrative Procedure 

Act was Timely Made 

The oral testimony before the trial examiner in this case 
lasted one dav. At the end of the dav the trial examiner 
fixed dates for filing briefs. Within the time for filing 
briefs and before all of the briefs were filed, appellants 
moved that the Administrative Procedure Act be followed 
and that the case be reheard in accordance with the provi¬ 
sions of the Administrative Procedure Act. This motion 
was received by the trial examiner and was turned over to 
the Board along with the transcript of the testimony and 
the briefs of counsel. All the papers were in the hands of 
the trial examiner in ample time for him to have passed 
on the motion and to have made a recommended or tenta¬ 
tive decision to the Board. 

It is and was the duty of the Board to hold a proper and 
lawful hearing. The Board was fully apprized of the posi¬ 
tion of appellants at the time it took the case over from the 
trial examiner. It had an opportunity then to have re¬ 
quired the trial examiner to make a preliminary report and 
it could have submitted an interim report and could have 
afforded appellants an opportunity to submit objections 
and recommend findings of fact. 

This was not a case in which appellants waited until after 
the Board had decided against them, then, as an after¬ 
thought, brought up the question of the Administrative 
Procedure Act. The objections to the proceeding were 
made before the Board started to consider the case and were 
made at a time when the Board had a full opportunity to 
rehear the case in accordance with the legal proceedings 
prescribed by the Administrative Procedure Act. In its 
broad sense, the hearing before the Board included the 
taking of oral testimony, the filing of briefs, motions and 
petitions, and the final adjudication by the Board. 
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IV. 


The Board's Decision Was Not Supported by Substantial Evidence 


The applicants for a charter did not offer a single wit¬ 
ness to testify that he had been denied a home mortgage 
loan by any bank or lending institution in the Clarksburg 
area or that he had been denied the privilege of depositing 
his savings at interest in any bank in this area. No witness 
who testified attempted to name a single person who had 
been denied a loan or the privilege of depositing his sav¬ 
ings at interest. In fact, the Chairman of the Board ad¬ 
mitted in his affidavit filed in support of the motion for 
summary judgment in the lower court that the Board based 
its decision partly on the evidence and partly on the accu¬ 
mulated experience of the Board in dealing with other 
savings and loan associations (J.A. 21). 


The testimony of the applicants did no more than to 
establish that here is a prosperous trading community and 
that a Federal savings and loan association, through cer¬ 
tain advantages accorded it by statute, might be able to 
take away a part of the savings business of the local banks 
and take over a part of the home mortgage loan busiriess 
which is now being adequately handled by the local banks 
and other lending institutions, and thereby establish a 
successful business for the applicants. There is not one 
word of evidence showing any need for the association in 
the community, and it is clear from the evidence that :the 
association can only be successful by taking business from 
existing institutions, which will cause them undue injury. 


ARGUMENT 

L | 

THE ADMINISTRATIVE PROCEDURE ACT WAS APPLICABLE TO THE ' 
PROCEEDINGS BEFORE THE HOME LOAN BANK BOARD 

The basic question in this case is whether the Home Loan 
Bank Board should have complied with the procedural re¬ 
quirements of the Administrative Procedure Act in hearing 
and deciding the application for authority to establish a 


i 

i 
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Federal savings and loan association in Clarksburg, West 
Virginia. It is undisputed that the requirements of the 
Administrative Procedure Act were completely ignored in 
all Board proceedings from the appointment of the trial 
examiner to the final adjudication and decision of the case. 

The Administrative Procedure Act at 5 U.S.C. § 1004 
provides that certain procedural requirements must be met 
“In every case of adjudication required by statute to be 
determined on the record after opportunity for an agency 
hearing, * * *” (There are than listed six exceptions not 
here important.) 

The view was taken by the lower court that the foregoing 
provision of the Administrative Procedure Act makes the 
Act applicable only to a proceeding governed by some stat¬ 
ute specifically requiring that the adjudication involved be 
made upon the record after an opportunity for an agency 
hearing (J.A. 16o-l66). However, that view is not the law 
as has been recognized by this Court, by the Supreme Court 
of the United States, and by other courts. 

A statute may require an agency hearing by implication 
as well as by express terms. 

(1) Constitutional Due Process Requires a Hearing. 

One of the fundamental and basic requirements in judi¬ 
cial proceedings has long been that the parties must have 
an opportunity to be heard. In his argument on the con¬ 
stitutionality of certain state statutes in the Dartmouth 
College case, 4 Wheat. 518,4 L. Ed. 629 (1819), Daniel Web¬ 
ster said (4 L. Ed. 645): 

“* * * Have the plaintiffs lost their franchises by 
‘due course and process of law?’ On the contrary, are 
not these acts ‘particular acts of the legislature, which 
have no relation to the community in general, and which 
are rather sentences than laws?’ By the law of the 
land is most clearly intended the general law; a law 
which hears before it condemns; which proceeds upon 
inquiry, and renders judgment only after trial. The 
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meaning is, that every citizen shall hold his life, lib¬ 
erty, property, and immunities, under the protection of 
the general rules which govern society. * * * ” 

Mr. Justice Field said in Galpin v. Page, 18 Wall. 350, 21 
L. Ed. 959 (1873), at page 963: 

i 

“* * * This is so obvious a principle, and its observ¬ 
ance is so essential to the protection of parties without 
the territorial jurisdiction of a court, that we should 
not have felt disposed to dwell upon it at any length, 
had it not been impugned and denied by the circuit 
court. It is a rule as old as the law and never more 
to be respected than now, that no one shall be per¬ 
sonally bound until he has had his day in court, by 
which is meant, until he has been duly cited to appear, 
and has been afforded an opportunity to be heard. 
Judgment without such citation and opportunity wants 
all the attributes of a judicial determination; it is judi¬ 
cial usurpation and oppression, and never can be up¬ 
held where justice is justly administered.” 

The question of due process arises in this case under the 
Fifth Amendment to the Constitution of the United States, 
which provides: 

“No person shall * * be deprived of life, liberty, or 

property, without due process of law; * * *” 

A number of cases have held that when the matter to be 
determined by an agency adjudication involved a question 
of due process under the Constitution, a hearing must be 
granted even though the statute did not expressly so pro¬ 
vide. Otherwise, the statute would be unconstitutional 

Yamataya v. Fisher, 189 U.S. 86, 47 L. Ed. 721 (1903), 
involved the claim of an immigrant that she was being im¬ 
properly held. The Act under which she was held did not 
specifically require that she be given a hearing. She claimed 
that the hearing given her had been unfair and inadequate. 
The Government contended that she could not complain 
for she was not entitled to any hearing. The Court held 
that she had received a proper hearing but disposed of 
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the Government’s contention that she was not entitled to 
any hearing by saying, page 726 L. Ed.: 

“* * * No such arbitrary power can exist where the 
principles involved in due process of law are recog¬ 
nized. 

“This is the reasonable construction of the acts of 
Congress here in question, and they need not be other¬ 
wise interpreted. In the case of all acts of Congress, 
such interpretation ought to be adopted as, without 
doing violence to the import of the words used, will 
bring them into harmony with the Constitution. An 
act of Congress must be taken to be constitutional un¬ 
less the contrary plainly and palpably appears. The 
words here used do not require an interpretation that 
would invest executive or administrative officers with 
the absolute, arbitrary power implied in the contention 
of the appellant. * * *” 

If an agency proceeding involves the life, liberty or prop¬ 
erty of any party and the legislative enactment authorizing 
the proceeding does not provide for a hearing, the right to 
a hearing will, nevertheless, be read into the Act by impli¬ 
cation, as was done by this Court in L. B. Wilson, Inc., v. 
Federal Communications Commission, 83 U.S. App. D.C. 
176, 170 F. 2d 793 (1948). The applicable sections of the 
Communications Act did not provide for a hearing but did 
not forbid a hearing. This Court held: (1) that a broad¬ 
casting license confers a property right on the owner; (2) 
that anything which takes away a part of such right de¬ 
prives the owner of property within the meaning of the due 
process clause of the Constitution; (3) that appellant was 
entitled to a hearing under the due process clause; and (4) 
that the necessity for a hearing must be implied or read 
into the Act, for otherwise it would be unconstitutional. 
The Court said, beginning at F. 2d page 802: 

“* * * As above pointed out the Communications 
Act does not in terms forbid a hearing on the issue 
modification vel non of an outstanding license by the 
granting of broadcasting facilities to another station, 
although a hearing is not in terms provided for. The 


Act should, therefore, in order that it may be brought 
into harmony with the Constitution be construed to 
contemplate a hearing before decision by the Commis¬ 
sion on the issue stated. As has been said above, a 
broadcasting license confers a property right on its 
owner, although a limited and defeasible one. The 
impairment of such a right by the granting of conflict¬ 
ing facilities to another station is, therefore, pro tanio 
a deprivation of property. The due process clause of 
the Fifth Amendment provides that no person shall be 
deprived of life, liberty or property without due proc¬ 
ess of law. An essential element of due process is an 
opportunity to be heard before the reaching of a judg¬ 
ment. By due process of law is meant ‘a law, which 
hears before it condemns; which proceeds upon in¬ 
quiry, and renders judgment only after trial.’ * *,*” 
The Commission is not, strictly, a court, but it has 
quasi-judicial powers and its proceedings must satisfy 
‘ the pertinent demands of due process. 

It is too well settled to need extended argument that a 
statute which provides for agency action on a matter in¬ 
volving due process under the Constitution requires that 
the adjudication be determined on the record after an op¬ 
portunity for an agency hearing even though the statute 
may not expressly so provide. 

(2) The Administrative Procedure Act Applies Where a Hearing 
is Required under Constitutional Due Process even Though 
not Expressly Required by the Applicable Statute. 

This point was directly decided by the Supreme Court 
in Wong Yang Sung v. McGrath, 339 U.S. 33, 94 L. Ed. 616 
(1950). The Government admitted that the hearing had 
not complied with the requirements of the Administrative 
Procedure Act but asserted that the Act was not applicable. 
The Supreme Court held that the Administrative Procedure 
Act was applicable and must be complied with, saying at 
page 628 L. Ed.: i 

“But the difficulty with any argument premised on 
the proposition that, the deportation statute does not 
require a hearing, is that without such hearing there 
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would be no constitutional authority for deportation. 
The constitutional requirement of procedural due proc¬ 
ess of law derives from the same source as Congress’ 
power to legislate and, where applicable, permeates 
every valid enactment of that body. It was under 
compulsion of the Constitution that this Court long ago 
held that an antecedent deportation statute must pro¬ 
vide a hearing a least for aliens who had not entered 
clandestinely and who had been here some time even if 
illegally. The Court said: 

“ ‘This is the reasonable construction of the acts of 
Congress here in question, and they need not be other¬ 
wise interpreted. In the case of all acts of Congress, 
such interpretation ought to be adopted as, without 
doing violence to the import of the words used, will 
bring them into harmony with the Constitution.’ Jap¬ 
anese Immigrant Case (Yamataya v. Fisher) 189 US 
S6, 101, 47 L ed 721, 726, 23 S Ct 611. 

“We think that the limitation to hearings ‘required 
by statute’ in see. 5 of the Administrative Procedure 
Act exempts from that section’s application only those 
hearings which administrative agencies may hold by 
regulation, rule, custom, or special dispensation; not 
those held by compulsion. We do not think the limiting 
words render the Administrative Procedure Act in¬ 
applicable to hearings, the requirement for which has 
been read into a statute by the Court in order to save 
the statute from invalidity. They exempt hearings of 
less than statutory authority, not those of more than 
statutory authority. We would hardly attribute to Con¬ 
gress a purpose to be less scrupulous about the fairness 
of a hearing necessitated by the Constitution than one 
granted by it as a matter of expediency. 

“Indeed, to so construe the Immigration Act might 
again bring it into constitutional jeopardy. When the 
Constitution requires a hearing, it requires a fair one, 
one before a tribunal which meets at least currently 
prevailing standards of impartiality. A deportation 
hearing involves issues basic to human liberty and hap¬ 
piness and, in the present upheavals in lands to which 
aliens may be returned, perhaps to life itself. It 
might be difficult to justify as measuring up to consti¬ 
tutional standards of impartiality a hearing tribunal 
for deportation proceedings the like of which has been 
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condemned by Congress as unfair even where less vital 
matters of property rights are at stake.” 

The following year the Supreme Court applied the rule 
of the Wong Yang Sung case to a case involving property 
rights. The lower court in Riss <£ Co. v. United States, 96 
F. Supp. 452 (W. D. Mo. 1950), held that the Administra¬ 
tive Procedure Act was not applicable. 

The plaintiff in the Riss & Co. case had sought to have 
the Interstate Commerce Commission issue it a certificate 
of public convenience and necessity for extending its op¬ 
erations as a common carrier into certain new territory. 
A hearing was had before one of the Commission’s owm 
examiners, and the certificate was denied. The plaintiff 
brought this suit for injunctive relief on the ground that 
the determination by the Interstate Commerce Commission 
was an adjudication required by statute to be made upon 
the record after an opportunity for a hearing. There was 
no statute which expressly required a hearing. In hold¬ 
ing that the Administrative Procedure Act was not ap¬ 
plicable, the lower court said at page 457: 

“Conclusion of Law 

“We conclude that in ‘proceedings’ on applications 
for certificates of authority, authorized by Section 
207 (a), Part II of the I. C. C. Act, determinable as a 
matter of law, as in the instant proceeding, formal 
hearings are not required as in a ‘case of adjudication 
required by statute to be determined on the record’ 
contemplated in Sections 5, 6 and 8 of the A. P. A. 
So concluding, the temporary injunction heretofore 
issued herein appears to have been improvidently 
granted; it is now set aside, and vacated, and plain¬ 
tiff’s petition is ordered dismissed.” 

I 

The case was appealed to the Supreme Court. Riss & 
Co. v. United States, 341 IT. S. 907, 95 L. Ed. 1345 (1951). 
The Supreme Court reversed the Riss case with this memo 
opinion: 

“The judgment is reversed. Wong Yang Sung v. 
McGrath, 339 U. S. 33, 94 L. Ed. 616, 70 S. Ct. 445,” 



In the argument of the present case before the lower 
court, some question was raised to the effect that in revers¬ 
ing the Riss case the Supreme Court was not necessarily 
holding that the Administrative Procedure Act should have 
been followed. However, that question was put at rest by 
Mr. Justice Jackson in United States v. L. A. Tucker Truck 
Lines, Ine., 344 U. S. 33, 97 L. Ed. 54 (1952), when he said, 
L. Ed., page 58: 

“In Riss & Co. v. United States, 341 US 907, 95 L ed 
1345, 71 S Ct 620, this Court held that officers hear¬ 
ing applications for certificates of convenience and 
necessity under sec. 207 (a) of the Interstate Commerce 
Act are subject to the provisions of the Administrative 
Procedure Act. * * *” 

Section 207 (a) of the Interstate Commerce Act (49 
U. S. C. §307 (a)) did not expressly require a hearing on 
an application for a certificate of convenience and necessity. 
The provisions of this section are very similar to the pro¬ 
visions of section 5 (e) of the Home Owners’ Loan Act 
(12 U. S. C. §1464 (e)). The pertinent provisions of the 
two statutes read as follows: 

Section 207 (a) of the Interstate Commerce Act: 

“* * * a certificate shall be issued to any qualified 
applicant therefor, authorizing the whole or any part 
of the operations covered by the application, if it is 
found that the applicant is fit, willing, and able prop¬ 
erly to perform the service proposed and to conform 
to the provisions of this chapter and the requirements, 
rules and regulations of the Commission thereunder, 
and that the proposed service, to the extent to be au¬ 
thorized by the certificate, is or will be required by 
the present or future public convenience and neces¬ 
sity; otherwise such application shall be denied: * * *” 

Section 5 (e) of the Home Owners’ Loan Act: 

“No charter shall be granted except to persons of 
good character and responsibility, nor unless in the 
judgment of the Board a necessity exists for such an 
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institution in the community to be served, nor unless 
there is a reasonable probability of its usefulness; and 
success, nor unless the same can be established with¬ 
out undue injury to properly conducted existing local 
thrift and home-financing institutions.” 

Both statutes deal with businesses which, because they 
are affected with the public interest, are subject to a scheme 
of administrative regulation in accordance with and pre¬ 
scribed by statutory standards. The exercise of the dele¬ 
gated administrative authority under either statute can 
deprive persons of existing property and statutory rights. 
Neither statute contains an express requirement that an 
agency hearing be held. 

In United States v. Libby, McNeil & Libby, 107 F. Supp. 
697 (Alaska 1952), the plaintiff sought to enjoin the 
defendant from continuing to operate its salmon traps 
on a site within the boundaries of the Hydaburg Indian 
Beservation in Alaska. One of the objections was that: the 
Secretary of Agriculture in granting the order complained 
of did not comply with the provisions of the Administra¬ 
tive Procedure Act. There was no statute requiring that 
a hearing be held in connection with the decision by! the 
Secretary. The Court held that the Administrative Pro¬ 
cedure Act was applicable, saying at page 703: 

“The plaintiff admits that it did not comply with 
Administrative Procedure Act, 5 U. S. C. A. sec. 1001 
et seq., but contends that the Act is not applicable. 

“It would appear that the establishment of the res¬ 
ervation partook more of the nature of an adjudica¬ 
tion, resulting in an order, rather than the formulation 
of a rule. Since no statute requires that a hearing be 
held, it cannot be said that Section 1004, Title 5 
U. S. C. A., of itself required the giving of notice to 
interested parties before the Secretary took steps to 
establish this reservation. However, the Constitution 
itself requires that an agency observe the essentials 
of due process in proceedings not comprehended by, 
or beyond the scope of, the Administrative Procedure 
Act. Wong Yang Sung v. McGrath, 339 U. S. 33^ 70 


i 
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S. Ct. 443, 94 L. Ed. 616; Kiss & Company v. United 
States, 1>. C., 96 F. Supp. 452, reversed, 341 U. S. 907, 
71 S. Ct. 620, 95 L. Ed. 1345. 

* * * 

“* * * The circumstances surrounding the promul¬ 
gation of this reservation order were the antithesis 
of the traditional procedure contemplated by Congress 
in its consideration and enactment of the Administra¬ 
tive Procedure Act I conclude, therefore, that the Ad¬ 
ministrative Procedure Act was applicable.” 

Cates v. Iladerlein, 189 F. 2d 369 (7th Cir. 1951), was 
a suit to restrain the postmaster of the City of Chicago 
from carrying out the terms of a fraud order issued by the 
Postmaster General after a hearing before a trial examiner 
appointed by the Post Office Department. The plaintiff 
contended that he was entitled to a hearing under the pro¬ 
visions of the Administrative Procedure Act. The statute 
providing for fraud orders made no provision for a hear¬ 
ing. The Court held that the Administrative Procedure 
Act did not apply because there was involved no adjudica¬ 
tion required by statute to be determined on the record 
after an opportunity for an agency hearing. The Court 
said at page 372: 

“It is clear that the contention of appellant that the 
Administrative Procedure Act should have been ap¬ 
plied and followed in the issuance of the Fraud Order 
involved is without merit.” 

This case was appealed to the United States Supreme 
Court. Cates v. Haderlein, 342 U. S. S04, 96 L. Ed. 609 
(1951). The Court reversed the case in a memorandum 
decision, saying: 

“The petition for writ of certiorari is granted. Upon 
consideration of respondent’s confession of error and 
the record, the judgment of the Court of Appeals is 
reversed and the case is remanded to the District Court 
with directions to vacate its order dismissing the 
complaint.” 
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That the Supreme Court in reversing this case was hold¬ 
ing that the Administrative Procedure Act was applicable 
is conclusively established by the opinion of Mr. Justice 
Douglass sitting in chambers in Stanard v. Olesen, 98 L. Ed. 
1151 (Appendix 1,1954). Mr. Justice Douglass said, page 
1151: 

“* * * Under the law, as presently written, every 
business, until found unlawful, has the right to be let 
alone. The Administrative Procedure Act, 60 Stat. 
237, 5 USC secs. 1001 et seq., gives some protection -to 
that right. The power of the Post Office Department 
to restrain the illegal use of the mails is subject to 
that Act. Cates v. Haderlein, 342 US 804, 96 L ed 
609, 72 S Ct 47; Door v. Donaldson, 90 App DC 188, 
195 F 2d 764 * * *” 

l 

Door v. Donaldson, 90 U. S. App. D. C. 188, 195 F. 2d 
764 (1952), involved a proceeding wherein the postmaster 
had stopped delivery through the mails of certain material 
he claimed was obscene. A hearing which did not meet 
the requirements of the Administrative Procedure Act was 
held. In holding that a hearing must be held in accord¬ 
ance with the provisions of the Administrative Procedure 
Act, Judge Edgerton said, beginning at page 765: 

i 

“The Supreme Court has since ruled that sec. 5 
of the Act does apply to certain Post Office Depart¬ 
ment hearings. Cates v. Haderlein, 342 U. S. 804, 72 
S. Ct. 47, reversing 7 Cir., 189 F. 2d 369. * * * The 
appellee did not even attempt to base his decision 
‘solely on inspections’ although he now contends he 
might have done so. He held a hearing. A hearing 
was required by ‘the ideas of due process implicit in 
the Fifth Amendment.’ Walker v. Popenoc, 80 U. S. 
App. D. C. 129, 131, 149 F. 2d 511, 513. It follows 
that sec. 5 of the Administrative Procedure Act ap¬ 
plies to the hearing. Wong Yang Sung v. McGrath, 
339 U. S. 33, 50, 70^S. Ct. 445, 94 L. Ed. 616.” 

In holding that the Administrative Procedure Act did 
not apply to the present case, Judge Holtzoff relied largely 


on the case of Herman v. Dulles, 92 U. S. App. D. C. 303, 
205 F. 2d 715 (1953), saying: 

“The Court is particularly impelled to the conclu¬ 
sion which it reached by the Opinion of the Court of 
Appeals of this Circuit in Herman vs. Dulles, 92 Ap¬ 
peals D. C. 303, in which Judge Edgerton wrote a very 
lucid opinion holding that unless there is a statute ex¬ 
pressly requiring a hearing on the record the limita¬ 
tions of the Administrative Procedure Act do not 
apply-” (J-A. 165). 

The lower Court completely misconceived the Herman 
case. That case involved only the right of the International 
Claims Commission of the United States in the State De¬ 
partment to discipline an attorney permitted to practice 
before it. The right of the Commission to discipline an at¬ 
torney appearing before it did not involve any question of 
depriving the attorney of life, liberty or property within 
the meaning of the due process clause of the Constitution. 
The Commission was merely exercising necessary control 
over its own proceedings, a control which commissions do 
and must exercise regularly. 

After pointing out that this was merely a disciplinary pro¬ 
ceeding by the Commission, the Court, in holding that the 
Administrative Procedure Act did not apply, said, F. 2d 
page 717: 

“* * * No statute creates the conditions that would 
make these provisions applicable to the disciplinary 
proceedings here involved.” 

This was a correct statement of the law in that case, 
and it was specifically limited to the disciplinary proceed¬ 
ings there involved. Since this disciplinary proceeding 
did not involve constitutional due process, the Administra¬ 
tive Procedure Act would have been applicable only if a 
statute had expressly so stated. 

It is abundantly clear from the decided cases that in 
agency proceedings where constitutional due process is 
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involved, the agency adjudication must be determined on 
the record after an opportunity for an agency hearing, re¬ 
gardless of the express provisions of the statute involved, 
for, if necessary, the requirement for a proper hearing will 
be read into the statute by implication; but in agency pro¬ 
ceedings not involving constitutional due process, the 
agency adjudication must be determined on the record after 
an opportunity for an agency hearing only if expressly 
so provided by statute. The Administrative Procedure Act 
is applicable, therefore, to all agency proceedings where 
the adjudication must be determined on the record after 
an opportunity for an agency hearing, whether required 
by statute or by due process under the Constitution. 

(3) Constitutional Due Process of Law Requires that the Admin¬ 
istrative Procedure Act be Followed in Proceedings Before 
the Home Loan Bank Board for Organizing a Federal Savings 
and Loan Association. 


The statute providing for the granting of a charter, to 
a Federal savings and loan association does not expressly 
provide that the adjudication shall be determined on the 
record after an opportunity for an agency hearing, but 
the applicable statute (12 U. S. C. § 1464(e)) Section 5(e) 
of the Home Owners’ Loan Act provides: ■ 


“No charter shall be granted except to persons! of 
good character and responsibility, nor unless in the 
judgment of the Board a necessity exists for such an 
institution in the community to be served, nor unless 
there is a reasonable probability of its usefulness and 
success, nor unless the same can be established without 


undue injury to properly conducted existing local thrift 
and home-financing institutions.” 


While some argument might be made that the first con¬ 
dition regarding the necessity for the association is com¬ 
mitted to agency discretion, which is not conceded, the last 
condition—“nor unless the same can be established with¬ 
out undue injury to properly conducted existing local thrift 
and home-financing institutions”—certainly is not commit- 
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ted to agency discretion but is to be adjudicated and deter¬ 
mined upon the facts as they exist in the community. 

The appellants are banking institutions, four national 
banks, two state banks, and one industrial loan company, 
all located in the territory to be served by the proposed 
Federal savings and loan association. They are all purely 
local in character. All of these banks have active savings 
departments wherein the local residents may deposit their 
savings at interest. They are all actively engaged in fi¬ 
nancing local home purchasing, home building, and home 
repairing through their home mortgage loan departments. 
They all come clearly within the classilication ‘‘properly 
conducted existing local thrift and home-financing institu¬ 
tions.” 

Appellants have deposits in their savings departments 
alone aggregating over $22,000,000 and have outstanding 
home mortgage loans in excess of $8,000,000 (J. A. 28). 

A very material part of the business of appellants is 
represented by their savings deposits and their home mort¬ 
gage loan business. The section of the Home Owners’ 
Loan Act copied above (12 U. S. C. 1464 (e)) protects ap¬ 
pellants from undue injury to their business in the estab¬ 
lishment of a Federal savings and loan association. This 
statutory right to be free from undue injury is a statutory 
property right belonging to appellants, similar to the fran¬ 
chise rights involved in the Riss case and the broadcasting 
license involved in the L. B. Wilson, Inc., case, both supra. 
In the latter case the Court said at page 802: 

“* * * As has been said above, a broadcasting li¬ 
cense confers a property right on its owner, although 
a limited and defeasible one. The impairment of such 
a right by the granting of conflicting facilities to an¬ 
other station is, therefore, pro tanto a deprivation of 
property. * * *” 

This right or privilege to be free from undue injury is 
a valuable right or privilege belonging to the banks and 
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other local thrift and home-financing institutions in the 
- community so long as they continue to transact this type 

k of business there. Although intangible, this right or privi¬ 

lege is capable of being owned and enjoyed, and it is owned 
k and enjoyed in the Clarksburg area by appellants and other 
local thrift and home-financing institutions. It is a prop¬ 
erty right belonging to the institutions concerned. 

i 

k A proceeding by the Board to determine whether the or¬ 

ganization of a new Federal savings and loan association 

• will unduly injure existing local thrift and home-financing 
r institutions is a proceeding affecting a property right of 

such institutions, and since an improper decision will de¬ 
prive such institutions of property rights, the proceeding 
must meet the due process requirements of the Constitu- 
tion and a hearing must be had in accordance with the pro¬ 
visions of the Administrative Procedure Act even though 
the statute does not in express terms require such a hearing. 

Appellants are not contending that they have any right 
to be free from competition, but they are emphatically con¬ 
tending that they have a constitutional right to be heard 

* in any proceeding that proposes to deprive them of their 
statutory property right to be free from undue injury in 
the establishment of a Federal savings and loan associa¬ 
tion here. Appellants are entitled to due process of law 
in protecting their ownership of this property right, just 

K as the owners of franchises or licenses are entitled to due 
process of law in protecting those somewhat nebulous prop- 
r erty rights. 

The right to protection of this property right is quite 
► different from the right sought to be protected by the plain- 

v tiffs in Kansas City Power Light Company v. McKay, 

— U.S. App. D.C. —, 225 F. 2d 924 (1955), pet. for rehear- 
►' ing denied June 3,1955. In that ease, the plaintiffs, certain 

’* private electric power companies, sought to enjoin Federal 

officers and agents from carrying out a federally supported 
power program. None of the plaintiffs had any exclusive 
k franchises. They contended that since they were in com- 
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petition with the federally supported power program they 
had a right to challenge the validity of that program. 

The Court held that the proposed competition was law¬ 
ful and, therefore, the power companies could not com¬ 
plain of it, and that they could not maintain the suit under 
section 10 (a) of the Administrative Procedure Act (5 
U. S. C. §1009 (a)) for none of them could qualify as 
“any person suffering legal wrong because of any agency 
action, or adversely affected or aggrieved by such action 
within the meaning of any relevant statute, * * Any 
person suffering a legal wrong is one whose legal rights 
have been violated, but there had been no violation of 
the legal rights of the power companies. The Court could 
find no relevant statute within the meaning of which the 
power companies had been adversely affected or aggrieved. 
The case really just restates the old rule that one has no 
standing to complain even though he may be injured by 
lawful competition. Injury from lawful competition is 
something on which every business man must take his 
chance. He cannot complain of competition so long as 
it is lawful. 

But appellants here are not complaining of competition; 
they are seeking to protect their right to be free from 
undue injury by a Federal savings and loan association. 
In dealing with this question, the Board is acting in a 
quasi-judicial capacity and must consider the rights of 
the public, the rights of the applicants for establishing 
the proposed association, and the rights of appellants to 
be free from undue injury. In the L. B. Wilson, Inc., case, 
supra, the Court said: 

“The Commission is not, strictly, a court, but it 
has quasi-judicial powers and its proceedings must 
satisfy ‘the pertinent demands of due process.’ * * *” 

The appellants in this case have a constitutionally pro¬ 
tected right, and the proceeding by the Board to deter¬ 
mine whether the establishment of a Federal savings and 
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loan association will impair that right must be such a pro¬ 
ceeding as meets the due process requirements of the Con¬ 
stitution, which means that it must be a proceeding con¬ 
ducted in accordance with the requirements of the Ad¬ 
ministrative Procedure Act. 

In First National Bank of McKeesport v. Home Loan 
Bank Board, — U.S. App. D.C. —, 225 F. 2d 33 (1955), 
this Court assumed, for the purpose of that case, that an 
agency hearing would be required under section 5 (e) of 

i 

the Home Owners ’ Loan Act on granting an original char¬ 
ter to a Federal savings and loan association. On this 
point, the Court said at page 36: 

“While neither Section 5 (e) nor any other section 
of the act specifically requires an agency hearing in 
granting an original charter, we may assume for the 
purposes of these cases that such a hearing is required 
in that instance. Even so, the same formalities are 
not required in the consideration of an application for 
a branch. Section 5 (e) quoted above refers simply 
to ‘charters,’ and governs the Board’s consideration of 
an application for the grant of a charter to establish 
an ‘institution.’ A branch, however, is not an ‘insti¬ 
tution’ and does not require a charter, its establish¬ 
ment being of an entirely different character. 

* * * 

“* * * We think it clear that, even if it be assumed 
that Section 5 (e) requires an agency hearing on the 
original grant, there is no such requirement on an ap¬ 
plication for the establishment of a branch.” 

Judge Edgerton dissented, saying: ! 

“In my opinion the Administrative Procedure Act 
requires a hearing and authorizes review.” 

It is submitted that the assumption by this Court in the 
last-mentioned case was right and that the Administra- 
ive Procedure Act is applicable to proceedings by the Home 
Loan Bank Board to establish a Federal savings and loan 
association. 
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H. 

APPELLANTS HAVE STANDING TO MAINTAIN THIS SUIT 

The matters set forth in part (3) of Division I of this 
brief are applicable here. Appellants have a right given 
them by statute to be free from undue injury caused by the 
establishment of a Federal savings and loan association 
in their community. That there is danger of undue injury 
to existing thrift and home-financing institutions by the 
establishment of such a savings and loan association was 
recognized by Congress when it provided that such an as¬ 
sociation could not be established unless it could be done 
without undue injury to existing thrift and home-financing 
institutions. 

Since appellants have a property right to be free from 
undue injury given them by statute, it can be taken away 
from them only in a proceeding which meets the require¬ 
ments of due process of law under the Constitution. Aj>- 
pellants have a clear right to maintain a suit to secure to 
themselves constitutional due process of law. The Board 
made a determination that appellants would not be un¬ 
duly injured. This determination was made in a proceed¬ 
ing which did not meet the due process requirements of 
the Constitution. 

By the aforesaid improper decision of the Board, ap¬ 
pellants suffered a legal wrong within the meaning of 
section 10 (a) of the Administrative Procedure Act (5 
U. S. C. §1009 (a)) and are adversely affected and ag¬ 
grieved by such action within the meaning of the same 
section of the Administrative Procedure Act, which pro¬ 
vides : 

“Any person suffering legal wrong because of any 
agency action, or adversely affected or aggrieved by 
such action within the meaning of any relevant statute, 
shall be entitled to judicial review thereof.” 

Appelants’ legal rights were violated, and they were 
adversely affected and aggrieved within the meaning of a 
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relevant statute by the action of the Board in adjudicat¬ 
ing that appellants were not unduly injured in a proceed¬ 
ing which did not afford appellants the protection provided 
by law, that is, the right to have the proceeding heard and 
acted upon in accordance with the requirements of the Ad¬ 
ministrative Procedure Act. 

Under the conditions as they exist in this case, there 
can be no real question that appellants are entitled to 
have this Court adjudicate and determine that their rights 
must be protected in accordance with due process of law. 
No clearer right for maintaining a suit in court can be 
found. Appellants have been deprived of a property right 
in an administrative proceeding not conducted in accord¬ 
ance with the constitutional requirements of due process. 
This Court is the proper forum for the vindication of the 
rights of appellants. 

m. j 

THE OBJECTION FOR FAILURE TO FOLLOW THE ADMINISTRATIVE PROCEDURE 

ACT WAS TIMELY MADE 

The oral testimony before the trial examiner in this case 
lasted one day. At the end of the day the trial examiner 
fixed dates for the filing of briefs. In the opening para¬ 
graph of their brief, appellants moved that the proceed¬ 
ing be heard in all respects in accordance with the re¬ 
quirements of the Administrative Procedure Act. This 
brief was filed with the trial examiner on February ;5, 
1955, and was acknowledged by him by a letter dated Feb¬ 
ruary 7, 1955. 

! 

On February 14, 1955, appellants filed a motion that the 
case be reheard and reconsidered in accordance with the 
provisions of the Administrative Procedure Act. On Feb¬ 
ruary 16, the trial examiner acknowledged receipt of the 
reply or rebuttal brief of the applicants. On February 16, 
1955, the applicants wrote a letter to the trial examiner 
opposing the motion of appellants, protestants there, for 
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a rehearing and reconsideration in accordance with the Ad¬ 
ministrative Procedure Act. This letter was acknowledged 
by the trial examiner on February 17, 1955. The trial ex¬ 
aminer stated that the letter would be treated as a memo¬ 
randum in opposition to protestants’ petition and motion 
for reconsideration and would be presented to the Board 
in connection with its consideration of the case. 

On March 14, 1955, one month after appellants ’ motion 
to rehear was made, the Board entered its Resolution 8237 
in which it recited that it had considered the complete rec¬ 
ord, including the motion of protestants for reconsidera¬ 
tion. The Board overruled the motion for reconsideration 
and approved the application for the establishment of a 
Federal savings and loan association in Clarksburg, West 
Virginia. This Resolution improperly recites that appel¬ 
lants’ motion for reconsideration was filed on February 17, 
1955. It was, in fact, filed on February 14, 1955. 

Thereafter, on the 30th day of March, 1955, appellants 
filed with the Board a petition to reverse and rehear the 
case in accordance with the requirements of the Adminis¬ 
trative Procedure Act. This motion was overruled by the 
Board by its Resolution 8338, entered on the 20th day of 
April, 1955. 

While the objection to failure of the Board to follow the 
Administrative Procedure Act was not actually made dur¬ 
ing the taking of oral testimony, it was made while the 
case was still before the examiner for the filing of briefs. 
It was made before anything had been done in the case 
by the Board except to hold a one-day hearing. The Board 
was apprized of the motion in appellants’ brief, which was 
filed on the 5th day of February, 1955. The Board had ex¬ 
actly the same opportunity to consider appellants’ objec¬ 
tion that it would have had if the objection had been made 
before the trial examiner at the time of the oral hearing. 
Actually, the hearing, in its broad sense, was not closed 
until the briefs and motion were filed and the record turned 
over to the Board. The motion and the protest thereto 
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were filed in ample time for the trial examiner to have 
passed upon the motion if proper procedure had been fol¬ 
lowed and he had been required to submit a tentative or 
recommended decision. 

It is the duty of the Board to hold a proper and lawful 
hearing. The Administrative Procedure Act had been in 
effect for over eight years when this hearing was held, and 
the Board should have complied with the requirements of 
the Act without waiting for a motion by the appellants to 
require that it so comply. It was the duty of the Board to 
afford appellants a proper and lawful hearing which would 
give them all the protection offered by due process of law 
in connection with this hearing on their important rights. 
The Board was fully apprized of the position of appel¬ 
lants, protestants before the Board, at the time it took 
the case over from the trial examiner for consideration 
It considered the motion to rehear along with the rest of 
the case. It had an opportunity then to have required the 
trial examiner to make a preliminary report and it could 
have submitted an interim report and could have afforded 
appellants and opportunity to submit objections and rec¬ 
ommend findings of fact. But it did not elect to do that. 
It merely stated that the Administrative Procedure Act was 
not applicable to the hearing and that even if it were ap¬ 
plicable, the appellants’ objection came too late. 

It would indeed be strange if the Board, upon being ap¬ 
prized that it was proceeding in an unlawful and wrongful 
manner at the very beginning of its deliberations on the 
case, could arbitrarily proceed with its improper delibera¬ 
tions merely because it had gotten by a one-dav hearing be¬ 
fore a trial examiner without exception being taken thereto. 
It was and is the proper duty of the Board to afford prot¬ 
estants due process of law and look out for the rights of all 
parties, as well as to attempt to add another Federal sav¬ 
ings and loan association to its growing family. 

We are aware of the decisions which have held that an 
objection must be made at least while the Board has an 



I 


30 

opportunity to correct its procedure. In United States v. 
Tucker Truck Lines, 344 U. S. 33, 97 L. Ed. 54 (1952), 
the objection to the procedure taken by the Board was not 
made until after the hearing had long since been completed 
and the case was pending in a Federal Court. In Monu¬ 
mental Motor Tours v. United States, 110 F. Supp 929 
(D. Md. 1953), and in Pomprowitz v. United States, 119 
F. Supp. 824 (E. D. Wis. 1954), affirmed 348 IT. S. 803, 
99 L. Ed. 22 (1955), the decisions of the Board had been 
handed down a year or more before the objections to the 
procedure followed were made. To have reopened the pro¬ 
ceedings under the conditions that existed in these cases 
would have indeed unsettled administrative procedure, be¬ 
cause there must be some finality to decisions of an adminis¬ 
trative board. 

But that objection is not present in this case where the 
Board was fully apprized of the objections and the mat¬ 
ters were argued before the Board in the brief of counsel 
for the applicants and the brief of counsel for the prot- 
estants. The Board had the advantage of the objections 
made in writing and of briefs by both sides at the time it 
started consideration of the case. In the Tucker Truck 
Lines case, the Court stated the correct rule, saying at 
344 U. S. page 37: 

“* * * orderly procedure and good administration 
require that objections to the proceedings of an admin¬ 
istrative agency be made while it has opportunity for 
correction in order to raise the issues reviewable by 
the courts.” (Italics added.) 

It is, therefore, submitted that the objections made to 
the failure of the Board to follow the Administrative Pro¬ 
cedure Act while the case was still before the examiner for 
the filing of briefs and which objections, with briefs in sup¬ 
port thereof and in opposition thereto, were before the 
Board at the very time it began its deliberations on the 
case, were timely made and entitle appellants to have the 
case reversed and reheard. 
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IV. 

THERE WAS NOT ANY SUBSTANTIAL EVIDENCE IN THE RECORD TO SUPPORT 
THE DECISION OF THE HOME LOAN BANK BOARD 

It is obvious from the record that the proposed associa¬ 
tion will be succesful here only to the extent that it can 
siphon off funds from the savings and time accounts of 
the local banks, for there is no other substantial source 
of funds available to it. However, these funds are already 
invested at interest by the depositors and are available in 
the hands of the banks for home mortgage loans. The needs 
of the home owners are being taken care of fully by the 
existing lending facilities. Savings accounts and time 
deposits in the local banks, all at attractive interest rates, 
are available to thrifty investors. Therefore, there is not 
only no necessity for establishing the proposed association 
here, but clearly it would, if successful, unduly injure prop¬ 
erly conducted existing local thrift and home-financing in¬ 
stitutions, namely, the local banks. 

The applicants did not offer a single witness to testify 
that he had been denied a home mortgage loan by any 
bank or lending institution in the Clarksburg area or that 
he had been denied the privilege of depositing his savings 
at interest in any bank in this area. No witness who testi¬ 
fied named a single person who had been denied a loan 
or the privilege of depositing his savings at interest. No 
such witnesses were available because these matters were 

j 

being adequately taken car of by the lending and savings 
facilities of the banks and other institutions already here. 
In fact, the Chairman of the Board admitted that the deci¬ 
sion was based in part on the record and in part on the ac¬ 
cumulated experience of the Board in dealing with other 
savings and loan associations (J.A. 21). 

i 

The applicants did no more than show that here is a 
thriving trading center, with over $40,000,000 resting in 
the savings accounts of the banks of the seven-county 
area that might be served; that home mortgage lending 



is fairly active but fullv taken care of by the local lending 
agencies; and that a Federal savings and loan association, 
with the advantages accorded it by law, could horn in on 
the situation, siphon off a large block of savings ac¬ 
counts by offering a little higher interest rate, and 
take over a substantial part of the home mortgage busi¬ 
ness. While this might meet the statutory requirement 
that there must be a reasonable prospect that the associa¬ 
tion will be successful, it does not satisfy either of the 
other two requirements. No need is shown for the asso¬ 
ciation, and the proof is clear that, if successful, the asso¬ 
ciation would unduly injure appellants and other banks 
and lending institutions in the area, for it can succeed 
only to the extent that it can take savings accounts from 
the banks and take away from the existing lending agen¬ 
cies a large part of the home mortgage business. Clarks¬ 
burg is not an area that is suffering from a lack of savings 
and home mortgage facilities; but it is an area in which 
these needs are fully taken care of by appellants and other 
existing savings and home mortgage institutions. No sub¬ 
stantial evidence can be found in the record to support 
the decision of the Board. 

CONCLUSION 

It is, therefore, respectfully submitted that the judg¬ 
ment of the lower court should be reversed; that appel¬ 
lants’ cross-motion for summary judgment made in the 
court below should be granted; and that the order of the 
Home Loan Bank Board complained of in this cause 
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should be reversed, set aside and further proceedin 
thereunder enjoined. 
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APPENDIX 

Statutes and Regulations Involved 

1. Section 5 of the Home Owners' Loan Act of 1933 (Act 
of June 13, 1933, c. 64, §5, 48 Stat. 132, as amended; 12 
U.S.C. § 1464, et seq.) reads in pertinent part as follows: 

“(a) In order to provide local mutual thrift insti¬ 
tutions in which people may invest their funds and in 
order to provide for the financing of homes, the Board 
is authorized, under such rules and regulations as it 
may prescribe, to provide for the organization, incor¬ 
poration, examination, operation, and regulation of 
associations to be known as ‘Federal Savings and 
Loan Associations,' and to issue charters therefor, 
giving primary consideration to the best practices of 
local mutual thrift and home-financing institutions in 
the United States. 

“(b) Such associations shall raise their capital only 
in the form of payments on such shares as are author¬ 
ized in their charter, which shares mav be retired as 
is therein provided. No deposits shal be accepted 
and no certificates of indebtedness shall be issued ex¬ 
cept for such borrowed money as may be authorized 
by regulations of the Board. 

# # # ♦ # 

“(d) (1) The Board shall have power to enforce 
this section and rules and regulations made hereunder. 
In the enforcement of any provision of this section or 
rules and regulations made hereunder, or any other 
law or regulation, and in the administration of con¬ 
servatorships and receiverships as provided in para¬ 
graph 2 of this subsection, the Board is authorized to 
act in its own name and through its own attorneys. 
The Board shal have power to sue and be sued, com¬ 
plain and defend in any court of competent jurisdic¬ 
tion in the United States or its territories or posses¬ 
sions or the Commonwealth of Puerto Rico. * * * ” 
# # * # # 

“(e) No charter shal be granted except to persons 
of good character and responsibility, nor unless in the 
judgment of the Board a necessity exists for such an 
institution in the community to be served, nor unless 
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there is a reasonable probability of its usefulness and 
success, nor unless the same can be established with¬ 
out undue injury to properly conducted existing local 
thrift and home-financing institutions.” 

2. The pertinent provisions of the Administrative Pro¬ 
cedure Act (Act of June 11, 1946, c. 324, 60 Stat. 239, as 
amended; 5 U.S.C. §§ 1000-1011) read as follows: 

Section !> (5 U.S.C. § 1004): j 

“In every case of adjudication required by statute 
to be determined on the record after opportunity for 
an agency hearing, except to the extent that there is 
involved (1) any matter subject to a subsequent trial 
of the law and the facts de novo in any court; (2) the 
selection or tenure of an officer or employee of the 
United States other than examiners appointed pur¬ 
suant to section 1010 of this title; (3) proceedings in 
which decisions rest solely on inspections, tests, or 
elections; (4) the conduct of military, naval, or for¬ 
eign affairs functions; (5) cases in which an agency 
is acting as an agent for a court; and (6) the certi¬ 
fication of employee representatives— 
#*##*- 

(b) The agency shall afford all interested parties 
opportunity for (1) the submission and consideration 
of facts, arguments, offers of settlement, or proposals 
of adjustment where time, the nature of the proceed¬ 
ing, and the public interest permit, and (2) to the 
extent that the parties are unable so to determine 
any controversy by consent, hearing, and decision 
upon notice and in conformity with sections 1006 and 
1007 of this title. 

“(c) The same officers who preside at the reception 
of evidence pursuant to section 1006 of this title shall 
make the recommended decision or initial decision re¬ 
quired by section 1007 of this title except where such 
officers become unavailable to the agency. * * * ” 

Section 7 (5 U.S.C. § lOO&j: 

“In hearings which section 1003 or 1004 of this: 
title requires to be conducted pursuant to this sec¬ 
tion— 
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“(a) There shall preside at the taking of evidence 

(1) the agency, (2) one or more members of the body 
which comprises the agency, or (3) one or more ex¬ 
aminers appointed as provided in this chapter; but 
nothing in this chapter shall be deemed to supersede 
the conduct of specified classes of proceedings in 
whole or part by or before boards or other officers 
specially provided for by or designated pursuant to 
statute. The functions of all presiding officers and of 
officers participating in decisions in conformity with 
section 1007 of this title shall be conducted in an im- 
partal manner. * * * ” 

Section S (5 U.S.C. § 1007): 

“In cases in which a hearing is required to be con¬ 
ducted in conformity with section 1006 of this title— 

“(a) In cases in which the agency has not presided 
at the reception of the evidence, the officer who pre¬ 
sided (or, in cases not subject to subsection (c) of 
section 1004 of this title, any other officer or officers 
qualified to preside at hearings pursuant to section 
1006 of this title) shall initially decide the case or the 
agency shall require (in specific cases or by general 
rule) the entire record to be certified to it for initial 
decision. * * * Whenever the agency makes the initial 
decision without having presided at the reception of 
the evidence, such officers shall first recommend a de¬ 
cision except that in rule making or determining appli¬ 
cations for initial licenses (1) in lieu thereof the 
agencv mav issue a tentative decision or any of its 
responsible officers may recommend a decision or 

(2) any such procedure may be omitted in any case 
in which the agency finds upon the record that due 
and timely execution of its functions imperatively and 
unavoidably so requires. 

“(b) Prior to each recommended, initial, or tenta¬ 
tive decision, or decision upon agency review of the 
decision of subordinate officers the parties shall be af¬ 
forded a reasonable opportunity to submit for the con¬ 
sideration of the officers participating in such decisions: 
(1) proposed findings and conclusions, or (2) excep¬ 
tions to the decisions or recommended decisions of 
subordinate officers or to tentative agency decisions, 
and (3) suporting reasons for such exceptions or pro- 
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posed findings or conclusions. The record shall show 
the ruling upon each such finding, conclusion, or ex¬ 
ception presented. All decisions (including initial, 
recommended, or tentative decisions) shall become 
part of the record and include a statement of (1) find¬ 
ings and conclusions, as well as the reasons or basis 
therefor, upon all the material issues of fact, law, or 
discretion presented on the record; and (2) the appro¬ 
priate rule, order, sanction, relief, or denial thereof/’ 

i 

Section 10 (5 U.S.C. § 1009): i 

“Execept so far as (1) statutes preclude judicial 
review or (2) agency action is by law committed to 
agency discretion. 

“(a) Any person suffering legal wrong because of 
any agency action, or adversely affected or aggrieved 
by such action within the meaning of any relevant 
statute, shall be entitled to judicial review thereof. 

“(b) The form of proceeding for judicial review 
shall be any special statutory review proceeding rele¬ 
vant to the subject matter in any court specified, by 
statute or, in the absence or inadequacy thereof, any 
applicable form of legal action (including actions for 
declaratory judgments or writs of prohibitory or man¬ 
datory injunction or habeas corpus) in any court of 
competent jurisdiction. Agency action shall be sub¬ 
ject to judicial review in civil or criminal proceedings 
for judicial enforcement except to the extent that 
prior, adequate, and exclusive opportunity for such 
review is provided by law. 

“(c) Every agency action made reviewable by 
statute and every final agency action for which there 
is no other adequate remedy in any court shall be 
subject to judicial review. Any preliminary, pro¬ 
cedural, or intermediate agency action or ruling not 
directly reviewable shall be subject to review upon the 
review of the final agency action. Except as other¬ 
wise expressly required by statute, agency action 
otherwise final shall be final for the purposes of this 
subsection whether or not there has been presented or 
determined any application for a declaratory ord^r, 
for any form of reconsideration, or (unless the agency 
otherwise requires by rule and provides that the 


! 
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action meanwhile shall be inoperative) for an appeal 
to superior agency authority. 

# * * • * 

“(e) So far as necessary to decision and where 
presented the reviewing court shall decide all rele¬ 
vant questions of law, interpret constitutional and 
statutory provisions, and determine the meaning or 
applicability of the terms of any agency action. It 
shall (A) compel agency action unlawfully withheld 
or unreasonably delayed; and (B) hold unlawful and 
set aside agency action, findings, and conclusions 
found to be (1) arbitrary, capricious, an abuse of 
discretion, or otherwise not in accordance with law; 
(2) contrary to constitutional right, power, privilege, 
or immunity; (3) in excess of statutory jurisdiction, 
authority, or limitations, or short of statutory right; 

(4) without observance of procedure required by law; 

(5) unsupported by substantial evidence in any case 
subject to the requirements of sections 1006 and 1007 
of this title or otherwise reviewed on the record of 
an agency hearing provided by statute; or (6) un¬ 
warranted by the facts to the extent that the facts are 
subject to trial de novo by the reviewing court. In 
making the foregoing determinations the court shall 
review the whole record or such portions thereof as 
may be cited by any party, and due account shall be 
taken of the rule of prejudicial error.” 

Section 11 (5 U.S.C. § 1010): 

“Subject to the civil-service and other laws to the 
extent not inconsistent with this chapter, there shall 
be appointed by and for each agency as many quali¬ 
fied and competent examiners as may be necessary for 
proceedings pursuant to sections 1006 and 1007 of this 
title, who shall . . . perform no duties inconsistent 
with their duties and responsibilities as examiners. 

• * • V 


3. Section 142.2 of the Rules and Regulations of the 
Home Loan Bank Board (24 C.F.R. 142.2) reads in perti¬ 
nent part as follows: 

“§ 142.2 Hearings. Any person who has made an 
application or petition to the Board pursuant to any 
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provision of Parts 143, 144, 145, or 146 of this sub¬ 
chapter may request a hearing thereon, provided such 
application or petition has been denied or disapproved 
by the Board. At any time after the filing of any 
such application or petition and before consideration 
thereof by the Board, any interested person may re¬ 
quest a hearing upon such application or petition. The 
Board may order a hearing in connection with the 
consideration of any matter arising under any pro¬ 
vision of the rules and regulations in this subchapter, 
whether or not any request therefor has been made by 
any person. The Board may deny any request for, 
or dispense with, any hearing for which this section 
provides when, in its judgment, no need therefor 
exists.” I 
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QUESTIONS PRESENTED 



In the opinion of appellees the questions presented are: 


1. Whether competing commercial banks have any legal 
interest in being free from competition to give them stand¬ 
ing to obtain, in a suit against the Home Loan Bank Board, 
judicial review of the procedure under which the Bank 
Board determined to grant a charter to a federal savings 
and loan association. 

2. Whether the competing savings and loan association is 
an indispensable or necessary party to a suit to challenge 
the validity of the Bank Board’s chartering of the associa¬ 
tion. 

3. Whether competing banks, by their failure to object 
during the course of the administrative hearing, have waived 
their right to complain of the Bank Board’s asserted failure 
to comply with the Administrative Procedure Act. 

4. Whether the adjudications and hearings provisions of 
the Administrative Procedure Act are applicable to the 
Bank Board’s granting of a charter to a federal savings and 
loan association. 

5. Whether the adequacy of the administrative evidence 
on the basis of which the Board determined to charter the 
savings and loan association is subject to judicial review at 
the instance of competing banks. 

6. Assuming that this Court may review the administra¬ 
tive evidence, whether the Bank Board’s determination to 
charter the association should be set aside as lacking any 
evidentiary basis. 
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33mteb States Court of Appeals 

* FOR THE DISTRICT OF COLUMBIA CIRCUIT 
r 

k 

No. 12,960 

The Union National Bank of Clarksburg, et al., 

APPELLANTS 

♦ 

v. j 

»> 

Home Loan Bank Board, et al., appellees 

t 

* ON APPEAL FROM THE UNITED STATES DISTRICT COURT 

FOR THE DISTRICT OF COLUMBIA 


► BRIEF FOR APPELLEES 

f _ 

A 

COUNTERSTATEMENT OF CASE 

This is an appeal by the plaintiffs below from an order 

► granting the motion of the defendants below for summary 
judgment and dismissing the complaint (J.A. 48). 

Appellants are seven commercial savings institutions 
(four national banks, two state banks, and one industrial 

► loan company) doing business in the area about Clarksburg, 
West Virginia (J.A. 3-4, 7). Appellees are the members of 
the Federal Home Loan Bank Board (J.A. 4). 

Pursuant to the Federal Home Loan Bank Act (Act of 

► July 22, 1932, 47 Stat. 725, 12 U.S.C. 1421 et seq.) and the 
Home Owners’ Loan Act of 1933 (Act of June 13, 1933, 48 
Stat. 128, 12 U.S.C. 1461 et seq.), the Federal Home Loan 
Bank Board, an unincorporated agency in the executive 

► branch of the Government, is authorized to issue charters 


(1) 


for the creation of federal savings and loan associations 
(see 12 U.S.C. 1437, 1464). These savings and loan associ¬ 
ations are “local mutual thrift institutions in which people 
may invest their funds,” and with limited exceptions they 
may make loans only on first mortgages on “homes or com¬ 
bination of homes and business property within fifty miles 
of their home office” (12 U.S.C. 1464). 

The operation of these savings and loan associations is 
strictly limited and regulated by statute and by rules and 
regulations which the Bank Board has promulgated pursu¬ 
ant to its statutory authorization (12 U.S.C. 1464; 24 C.F.R., 
Chap. 1(C)). With respect to the chartering of such sav¬ 
ings and loan associations the Act provides: 

Xo charter shall be granted except to persons of good 
character and responsibility, nor unless in the judg¬ 
ment of the Board a necessity exists for such an insti¬ 
tution in a community to be served, nor unless there is 
a reasonable probability of its usefulness and success, 
nor unless the same can be established without undue 
injury to properly conducted existing local thrift and 
home-financing institutions (12 U.S.C. 1464 (e)). 

The Bank Board’s regulations require persons desiring 
to organize a Federal savings and loan association to submit 
an application to the Board giving certain specified data. 
The Board sets a hearing date, which the applicants are re¬ 
quired to publish in a newspaper in the county in which 
the proposed association will have its office. The regula¬ 
tions provide, however, that “the Board may at any time 
dispense with any hearing on an application for permission 
to organize a Federal association” (24 C.F.R. (1954 cum. 
pocket supp.) § 143.2). 

Under the regulations if the Board approves the appli¬ 
cation, it establishes conditions to be met prior to the issu¬ 
ance of the charter, such as the minimum number of sub¬ 
scribers to the association’s capital, and when such condi¬ 
tions have been met, the applicants petition the Board for 
a charter. The Board issues or denies a charter after 
evidence as to compliance by the applicants with the pre- 
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scribed conditions (24 C.F.R. (1954 cum. pocket supp.) ; 
143.2, 143.4, 143.5). j 

In accordance with these regulations certain persons ap¬ 
plied to the Bank Board for permission to organize a sav¬ 
ings and loan association in Clarksburg, West Virginia 
(J.A. 20). The proposed association would compete \Vith 
a ppnllnnH in ffie ft^cvptn uco of savings and ihe making of 
first mortgage loa ns on homes (J.A. 4-7)7 A hearing was 
helcTon December 21,1954, in which appellants participated, 
cross-examined the applicants’ witnesses, and offered evi¬ 
dence and argument in opposition to the application (J.A. 
20, 50-162). 

An associate general counsel of the Bank Board was 
designated as the hearing officer. He was not a hearing 
examiner of the type prescribed by the Administrative Pro¬ 
cedure Act (5 U.S.C. 1010). Appell ants participated in the 
entire hearing without any objection as to the hearing offi¬ 
cer, and witho ut makin g anv request th at he suEmi t a 
recommended decision to the parties or that they be afforded 
opportunity to submit proposed findings, conclusions, and 
exceptions (J.A. 22). 

After the hearin g had been closed but before the Bank 
Board had made its^dccision, appellants f or tho first time 
asserted tHat the hearings Adjudications provisions: of 
the Ad minist rative. Procedure Act (5 _U.S.C. 1004-10Q7J_ 
were applicable and requested that the proceeding be “!re- 
considered and reheard” and that the evidence be taken 
anew before a trial examiner qualified under the Adminis¬ 
trative Procedure Act (J.A. 15). 

Subsequently the Bank Board adopted a resolution deny¬ 
ing appellant’s motion for reconsideration, on the ground 
that the Administrative Procedure Act was not applicable 
to this proceeding, and approving the application for per¬ 
mission to organize a savings and loan association in Clarks¬ 
burg. This resolution recited: 

Whekeas, it is determined that the applicants arc 
persons of good character and responsibility, that a 
necessity exists for the Federal savings and loan asso¬ 
ciation in Clarksburg, West Virginia, that there is a 
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reasonable probability of its usefulness and success, 
and that said Federal savings and loan association can 
be established in Clarksburg, West Virginia, without 
undue injury to properly conducted existing local thrift 
and home-financing institutions serving the area; (J.A. 
16-17). 

The Bank Board made this determination after carefully 
considering the testimony adduced at the hearing and the 
parties ’ briefs and upon the basis of its accumulated knowl¬ 
edge and experience in chartering, insuring, and super¬ 
vising the operations of more than 1,600 federal savings 
and loan associations, the operations of which are kept 
under close analysis by the Board. In making its deter¬ 
mination the Board considered, among other factors, the 
fact that Clarksburg, the site of the proposed association, 
is the county seat of Harrison County, West Virginia, and 
has a current population in excess of 32,OCX); that it is a 
thriving trading center serving some six or seven counties 
with a combined population of approximately 185,000; that 
there were no savings and loan institutions in Clarksburg 
and that the facilities for home-mortgage financing are 
much more limited than those in other communities where 
federal savings and loan associations have been established 
and have operated successfully. The Board further con¬ 
sidered the fact that none of the lending institutions in 
Clarksburg was making G. I. loans and that a considerable 
portion of the real estate financing in the community was 
being done by outside institutions (J.A. 21-2). 

Since the Board considered that the hearings and adjudi¬ 
cations provisions of the Administrative Procedure Act 
were inapplicable, no attempt was made to comply with 
those statutory requirements. 

After the Board’s determination, appellants filed a peti¬ 
tion for reversal and rehearing, based on non-compliance 
with the Administrative Procedure Act, which the Board 
denied (J.A. 17, 18). 

Appellants thereupon filed in the court below a complaint 
to enjoin and set aside the Bank Board’s resolution and 


seeking a declaratory judgment that the Board’s procedure 
and decision were unlawful (J.A. 2-13). Both sides filed 
motions for summary judgment (J.A. 19, 26). Before these 
motions were heard by the court below, the Bank Board 
issued a charter to the first Federal Savings and Loan Asso¬ 
ciation of Clarksburg pursuant to the Board’s earlier reso¬ 
lution (J.A. 47). 

The decision of the court below 

! 

The District Court, without passing upon the question as 
to whether appellants had standing to sue, indicated its 
view that appellants had waived their objection of noncOm- 
pliance with the Administrative Procedure Act by not 
raising the point at the administrative hearing. The court 
rested its decision, however, on the, ground that the hear ings 
a nd adjudicati ons provisions of the Administrative Pro¬ 
cedure Act had no" " appl ication here, because those pro¬ 
visions are_ applic able only in the case_ofli3Judication n re- 
quired by statute to be TlcTtc rnim cd o n the record a?Fer~op - 
port unitv for an agency hearing ” and that the applicable 
provision of the" Home "Owners ’ _IiQan A.ct_.did_not ^require 
that the_ .Board’si determination_as_ to_ th e granting of a 
charter be made “on the record after, opportunity-for an 
agency hearing” (J.A. 163-6). Accordingly, the court 
below granted appellees’ motion for summary judgment 
and dismissed the complaint (J.A. 48). 

t 

; 

STATUTES INVOLVED 

| 

The appendix to appellants’ brief (pp. 34-8) sets forth 
the relevant provisions of the Home Owners’ Loan Act 
of 1933 (12 U.S.C. 1464) and of the Administrative Pro¬ 
cedure Act (5 IT.S.C. 1004-7, 1009-10). I 


SUMMARY OF ARGUMENT 


The question as to whether the Administrative Procedure 
Act applies to Home Loan Bank Board action in passing 
on an application for a charter for a federal savings and 
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loan association is not before the Court because appellants 
have no standing to raise it in this suit against the Bank 
Board. Apart from the fact that they do not convincingly 
demonstrate that they will be injured by competition with 
the savings and loan association, any such injury would 
necessarily be inflicted not by the Bank Board but by the 
competing association. Hence, appellants’ grievance is 
against the competing association, not the Bank Board. 

In any event, appellants have no standing to litigate the 
Administrative Procedure Act question because they have 
no legal right to be free from competition by a federal asso¬ 
ciation. Appellants have no such right at common law and 
the Home Owners’ Loan Act gives them no legal immunity 
from competition. That Act provides existing associations 
(but not commercial banks such as appellants) only a lim¬ 
ited right against “undue injury” from competition in con¬ 
nection with the chartering of a federal association. 

Finally, the Administrative Procedure Act does not give 
appellants any justiciable right to be free from such com¬ 
petition. It gives a right of judicial review only to one 
‘ ‘ adversely affected or aggrieved # * * within the meaning 
of any relevant statute.” Here the “relevant statute” to 
which reference must be made to find a justiciable grievance 
is the Home Owners’ Loan Act. Xo right of commercial 
banking institutions to be free from federal savings and 
loan association competition can be found in that Act. 

This Court’s decision in Kansas City Power & Light 
Company v. McKay , — App. D.C. —, 225 F. 2d 924, is de¬ 
cisive here. 

II 

As stated above, if appellants can be injured at all, it 
can be only as a result of action taken; i.e., competition, by 
the newly chartered federal association. Appellants are 
attempting to shut off this competition by invalidating the 
grant of the association’s charter. Hence, the competing 
association is an indispensable party in the absence of which 
this action cannot be maintained; or it is in any event a 
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necessary party in the absence of which the court below 
should not have proceeded. 

III ! 

The contention that the Administrative Procedure Act is 
applicable to the Bank Board proceeding here involved was 
not asserted by appellants until after the conclusion of the 
hearing before the Bank Board’s hearing officer. By failing 
to assert their contention during the Board’s hearing, ap¬ 
pellants waived their right to assert that contention in the 
courts. United States v. Tucker Truck Lines, 344 U.S. 33. 

IV 

By the Administrative Procedure Act itself, its provisions 
as to agency hearings and adjudications are applicable only 
where the particular adjudication is “required by statute 
to be determined on the record' after opportunity for an 
agency hearing.” But the only relevant statute, the Home 
Owners’ Loan Act, contains no requirement that the Bank 
Board hold any hearings or make a record in connection 
with chartering an association. The Bank Board’s prac¬ 
tice in holding such hearings is a matter of administrative 
policy only, not statutory requirement. 

Appellants’ reliance on such cases as Wong Yang Sung v. 
McGrath , 339 U.S. 33, which held the Administrative Pro¬ 
cedure Act applicable where a hearing and decision on the 
record were required as a matter of constitutional right is 
misplaced. Such cases have no application here because 
commercial banks have no constitutional right to be free 
from competition, even competition fostered by unauthor¬ 
ized administrative action. This Court’s decision in the 
Kansas City Tower do Light Company case, — App. D.C. 
—, 22.3 F. 2d 924, also disposes of this issue. 

v ! 

Apart from the contention that the Bank Board was re¬ 
quired to comply with the Administrative Procedure Act, 
appellants ask this Court to review the administrative evi¬ 
dence to determine whether it supports the Board’s con- 
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elusion to charter the competing savings and loan associa¬ 
tion. The Home Owners’ Loan Act leaves to the judgment 
of the Board whether a necessity exists for such an institu¬ 
tion in the community, whether there is reasonable proba¬ 
bility of its usefulness and success, and whether the asso¬ 
ciation can be established without undue injury to properly 
conducted existing local thrift and home-financing institu¬ 
tions. 

These are factors requiring an informed judgment by 
experts as to future economic conditions in a particular area, 
probable trends in home mortgage financing, and the degree 
to which the policy of the statute will be furthered by grant¬ 
ing such a charter. An opinion judgment on such factors 
was not one intended by Congress to be subjected to judicial 
review. 

The Administrative Procedure Act does not provide a 
basis for judicial review since it negatives judicial review 
where “agency action is by law committed to agency dis¬ 
cretion” (5 U.S.C. 1009). Furthermore, the Administrative 
Procedure Act gives judicial review only to a person suffer¬ 
ing “legal wrong” or “adversely affected or aggrieved by 
such action within the meaning of anv relevant statute.” 
Since appellants can complain only of competition by the 
chartered association, they have not suffered a legal wrong 
nor been adversely aggrieved within the meaning of the 
relevant statute; i.e., the Home Owners’ Loan Act. Again 
the Kansas City Power & Light case is decisive here. 

VI 

Even if this Court were to undertake a review of the evi¬ 
dence on which the Bank Board made its determination, it 
is plain that there is no basis for setting aside the Bank 
Board’s judgment. Clarksburg, West Virginia, is a trading 
center of a population of 185,000 and there are no other 
savings and loan institutions in Clarksburg. A considerable 
portion of the real estate financing in the area is now being 
done by outside institutions. The savings and loan associa¬ 
tion can make home mortgage loans on more favorable terms 
than can the commercial banks and is thus in a position to 
encourage home ownership. 


y 


On this record this Court certainly would not determine 
that the Board’s conclusion that the Act will be furthered 
by chartering a federal association in Clarksburg lacks any 
rational and statutory foundation. This Court will not sub¬ 
stitute its judgment for that of the Bank Board on that issue. 

I 

ARGUMENT 

I. Appellants have no legal right to be free from competition 
by federal savings and loan assocations, and hence have 
no standing to ask the courts to review the procedure 
under which the Bank Board chartered the competing 
federal association. 

Whether the Administrative Procedure Act is applicable 
to the Bank Board’s hearing and determination to charter 
the competing federal association is not a justiciable issue 
open for judicial consideration unless appellants can first 
establish that some legal interest of theirs —personal to 
them and recognized by law—has been violated to their 
actual injury. Alabama Power Co. v. Ickes, 302 U. S. 464; 
Tennessee Electric Power Co. v. Tennessee Valley Author¬ 
ity, 306 U.S. 118; Perkins v. Lukens Steel Co., 310 U.S. 113. 

(1) Even apart from the fact that the question of whether 
appellants will actually be injured by competition from the 
savings and loan association ‘‘is too speculative to warrant 
anticipatory judicial determinations” ( Eccles v. Peoples 
Bank, 333 U. S. 426, 432), appellants do not have any justi¬ 
ciable claim against the Bank Board.. The only thing the 
Bank Board has done is to grant a charter to the competing 
federal association. That action in itself cannot injure 
appellants. What they profess to fear is not any injury 
at the hands of the Bank Board but injury at the hands of 
1 lie federal association in the form of competition. Accord¬ 
ingly, appellants’ real controversy is with the federal asso¬ 
ciation, not with the Bank Board. They have no justiciable 
case or controversy with the Bank Board. Employers 
Group of Motor Freight Carriers v. National War Labor 
Board, 79 App. D. C. 105, 143 F. 2d 145; National War 
Labor Board v. Montgomery Ward <& Co., 79 App. D. C. 200, 
144 F. 2d 528. 
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Significantly in other cases challenging eompetion by a 
federal association the defendants have been not the Bank 
Board but the competing federal association. North Arling¬ 
ton Nat. Bank v. Kearny Federal Savings & Loan Ass’n, 
187 F. 2d 564 (C. A. 3); Springfield Institution for Sav. v 
Worcester Federal Savings & Loan Ass’n, 329 Mass. 184, 
107 N. F. 2d 315; First Federal Savings & Loan Ass’n of 
Wisconsin v. Loomis, Atty. Gen. of Wisconsin, 97 F. 2d S31 
'(C. A. 7). In the comparable case of First National Bank 
of M cKee sport v. First Federal Savings and I-Asso¬ 
ciatio n of Homestead, — App.JD^J[L^ = y 225 F. 2d 33 , -where 
the defendants were the Band Board, this Court indicated 
doubts as to the banks’ standing to sue, but did not rule on 
this point. 

(2) Apart from the speculative nature of the injury 
claimed and the fact that appellants’ controversy is with 
the federal association rather than the Bank Board, appel¬ 
lants have no standing to maintain this action because com¬ 
petition from the federal association will not invade any 
legal right of theirs. 

A. Appellants have no common laic right to be free from 
competition. This Court’s decision in Kansas City Power 
<£ Light Company v. McKay, — App. D. C. —, 225 F. 2d 
924, establishes that appellants have no legal right to be 
free from competition and hence have no legal interest in 
the Governmental procedure under which that competition 
is brought about. As this Court said: 

It is indisputable that the essence of plaintiff’s com¬ 
plaint is the competition which they will suffer if the 
Government’s contracts are carried out. They can claim 
no other interest or injury. The defendants have not 
undertaken to regulate them in anv wav. Thev have 
not been ordered to abandon any of their activities or 
to forego the expansion program planned by them. 
They have not been subjected to any obligation or 
duty. Their sole interest and objective is to eliminate 
the competition which they fear. Controlling decisions 
of the Supreme Court, dealing with other electric power 
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contracts of the Federal Government, establish that an 
interest of this kind is not sufficient to enable them 
to sue to enjoin execution of the power contracts and 
program of the Government. 

To the same effect is United Milk Producers of New 
Jersey v. Benson, — App. D. C. —, 225 F. 2d 527. Certainly 
a bank has no more right than a public utility or a milk 
producer to be free from competition. 

Accordingly, in order for appellants to have standing to 
sue here, they must show that some statute has granted them 
a legal right which is threatened with infringement by the 
action of appellees. That they cannot do. 

B. The Home Owners’ Loan Act does not give appellants 
any legal right to be free from competition by federal sav¬ 
ings and loan associations. The Home Owners’ Loan Act 
gives only a very limited protection against competition 
from savings and loan associations. It provides only that: 
“No charter shall be granted . . . unless in the judgment 
of the Board . . . the same can be established without undue 
injury to properly conducted existing local thrift and home¬ 
financing institutions (12 U.S.C. 1464(e)). ! 

In the first place, the statute thus gives no protection 
against mere injury from competition; it is only “undue” 
injury in the judgment of the Board against which the Act 
gives any protection. ; 

More importantly, the statutory protection against “un¬ 
due injury” is given only to “properly conducted existing 
local thrift and home-financing institutions.” None of 
appellants is a “local thrift and home-financing institution” 
within the meaning of the statute. Four of them are na¬ 
tional banks, two are state-chartered commercial banks, and 
one is an industrial loan company 1 (J.A. 3, 4). 

1 Article 7 of the Code of West Virginia provides for the in¬ 
corporation of industrial loan companies as capital stock corpora¬ 
tions primarily to make personal loans and with only limited 
power to make loans secured by real estate. The real estate loans 
held by an industrial loan company may not at any one time ag¬ 
gregate more than one third of its paid-up capital and surplus. 
(Sections 3166, 3170, 3171, West Virginia Code of 1949.) 
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Not only does the language of the Home Owners’ Loan 
Act itself negative the inclusion of commercial banks and 
industrial loan companies in the definition of “local thrift 
and home-financing institutions,” state and federal; the 
legislative history clearly indicates that they are not so 
included. 

Section 6 of the Home Owners’ Loan Act (12 U.S.C. 1465) 
authorized the Board to spend $850,000 of appropriated 
funds for the promotion and development of “local thrift 
and home-financing institutions,” state and federal. Ob¬ 
viously that provision did not authorize the Board to ex¬ 
pend the sum for the encouragement and promotion of 
commercial banks or industrial loan companies. The oper¬ 
ations of such institutions are entirely outside the orbit 
of the Act. The “local thrift and home-financing institu¬ 
tions” of which Congress spoke in Section 6 are the same 
“local thrift and home-financing institutions” of which it 
spoke in Section 5(e). 

Congress, in enacting the Home Owners’ Loan Act, was 
concerned only with the continued existence of established, 
and the creation of new, institutions devoted primarily to 
the acceptance of savings from their members and the 
lending of those savings on homes, that is, savings and loan 
or building and loan associations as they are commonly 
known (77 Cong. Rec. 2480, 2481, 2506). Mr. Steagall, 
Chairman of the Banking and Currency Committee of the 
House, pointed out that the bill authorized the Treasury 
to aid in setting up associations in communities that have 
no organizations that have access to the loaning facilities 
of the home loan bank system (77 Cong. Rec. 2506). Of 
course, neither commercial banks nor industrial loan com¬ 
panies have such access (12 U.S.C. 1424(a)). Consequently, 
Section 5(e) of the Home Owners’ Loan Act does not 
include commercial banks or industrial loan companies in 
any protection which it may afford against competition. 

It must be remembered that the Act was enacted in 1933 
with the depression break-down of the commercial banking 
system and the foreclosure of thousands upon thousands 
of their home mortgages fresh in mind. One of the reasons 
for the enactment of the Home Owners’ Loan Act was 
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the refusal of commercial banks to make home loans (77 
Cong. Rec. 2506). The statute must, of course, be inter¬ 
preted in the light of history, of the circumstances existing 
at the time of its enactment, and of the evils sought to 
be corrected. Atlantic Cleaners <& Dyers v. United States, 
2S6 U.S. 427. To say, therefore, that by Section (5e) of 
the Home Owners’ Loan Act, Congress intended to protect 
commercial banks from competition is to say that by the 
Act Congress sought to perpetuate the very conditions 
it was attempting to remedy. No such futility can be attrib¬ 
uted to Congress. j 

Attempts to amend the Home Owners’ Loan Act at the 
time of its enactment so as to prohibit the establishment 
of federal associations where state associations were al¬ 
ready in existence failed of enactment, with Congress recog¬ 
nizing that the Act left entirelv to the discretion of the 
Bank Board any question as to whether the chartering of 
a federal association would injure existing institutions. 
77 Cong. Rec. 4987; House (Conference) Report No. 210, 
73rd Congress., 1st Sess., p. II. i 2 

In the McKeesport case, supra, this Court recognized 
that there was “serious doubt” that commercial banks were 
embraced within the phrase “local thrift and home-financ- 

i 

ing institutions,” but assumed, for the purpose of disposing 
of the case on another ground, that they might be (— App. 
D. C. at —, 225 F. 2d at 35). 


i 

2 The fact that the Act authorizes the Board to charter only 
“local mutual thrift institutions” (12 U.S.C. 1464(a)), whereas 
the “undue injury” provision refers to “local thrift and home¬ 
financing institutions” (12 U.S.C. 1464(e)) without the “mutual” 
limitation is no indication that the latter phrase embraces com¬ 
mercial banks. Congress required that federal savings and loan 
associations must be mutuals, but it recognized that some states 
charter stock (nonmutual) savings and loan associations (e.g., 
Cal. Financial Code, sec. 5500; Vernon’s Civil Stats., Texas, Art. 
881a-36) and therefore extended the “undue injury” clause to 
them. But there is no basis for considering that Congress was 
concerned about protecting commercial banks from even “undue 
injury.” 
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In the Kansas City Power and Light case, supra, the 
power companies contended, as do appellants here, that 
the statute under which the Government was fostering 
competition with them by cooperative associations (anal¬ 
ogous to the savings and loan associations here) gave them 
standing to sue to challenge the legality of the Government’s 
action. This Court rejected that contention (— App. D. C. 
at 225 F. 2d at 930-1). 3 

Accordingly, since appellants are not “local thrift and 
home-financing institutions” within the meaning of 12 
U.S.C. 1464(e), that Act does not give them any standing 
to sue. 

0. The Administrative Procedure Act does not confer 
upon appellants any justiciable right to be free from com¬ 
petition by federal savings and loan associations. Section 
10 of the Administrative Procedure Act, which provides for 
judicial review of agency action, reads: 

Except so far as (1) statutes preclude judicial review 
or (2) agency action is by law committed to agency 
discretion— 

(a) Right of review. 

Any person suffering legal wrong because of any 
agency action, or adversely affected or aggrieved bv 
such action within the meaning of any relevant statute, 
shall be entitled to judicial review thereof (5 U.S.C. 
1009). 

'Whether appellants have a legally protected interest upon 
which to base their standing to sue is therefore a question 


3 If Xorth Arlington Nat. Bank v. Kearny Federal Savings <t* 
Loan Ass'n., 187 F. 2d 564 (C. A. 3), is deemed a holding that a 
competing bank has a legal interest in freedom from unlawful com¬ 
petition by a federal association (despite that court’s statement 
that it was not deciding that question!, it is a holding that such 
a legal interest may be asserted not against the Bank Board but 
against the competing federal association (which was the only 
defendant in that suit). 
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which the Administrative Procedure Act itself refers to 
“any relevant statute” for answer, here the Home Owners’ 
Loan Act. Since we have shown above that that Act does 
not create in appellants a legal right to be free from com¬ 
petition by a federal association, the Administrative Pro¬ 
cedure Act does not authorize judicial review of the Bank 
Board’s action. Railway Express Agency v. Kennedy, ISO 
F. 2d 801 (C.A. 7); Ohio Power Co. v. National Labor Rela¬ 
tions Board, 164 F. 2d 275 (C.A. 6). 

This Court’s opinion in the Kansas City Poicer <& Light 
case, supra, contains an elaborate discussion of the circum¬ 
stances under which the Administrative Procedure Act does 
or does not confer standing to sue and completely disposes 
of appellants’ contention here that they may rely upon that 
Act for their standing to sue ( App. D. C. at ', 
225 F. 2d at 931-3). ! 

Accordingly, since we have shown that competition by 
the federal savings and loan association does not invade any 
legal right of appellants, they have no standing to sue to 
challenge the propriety of the Bank Board’s action in char¬ 
tering the savings and loan association. The judgment 
below should be affirmed on that ground. I 

II. There is a lack of an indispensable party, the competing 
federal savings and loan association. 

As we have shown above, what appellants are really seek¬ 
ing is to shut off competition from the federal association; 
i.e., to invalidate that association’s charter from the Bank 
Board. Appellants are thus seeking to adjudicate the rights 
of the federal association behind its back. In these circum- 

I 

stances that association (or prior to the granting of the* 
charter, the applicants therefor) is an indispensable party 
in the absence of which this suit can not be maintained! 
Balter v. lakes, 67 App. D.C. 112, 114-5, 80 F. 2d 856, S58-0| 
is an exact precedent in this Court. See also Full on Iron 
Co. v. Larson , 84 App. D.C. 39, 43, 171 F. 2d 994, 998; and 
State of Washington v. United States, 87 F. 2d 421 (C.A. 9). 

Even if it be thought that the federal association is not! 
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strictly speaking, an indispensable party, it is certainly a 
necessary party in the absence of which it was a abase of 
discretion for the court below to proceed. This court’s de¬ 
cision in Heyward v. Public Housing Administration, 94 
App. D.C. 5, 214 F. 2d 222, is directly in point. In that case, 
as here, the suit was brought against a federal agency, but 
actual injury could be inflicted only by action of a corpora¬ 
tion not party to the suit and the plaintiff was seeking to 
invalidate a right claimed by that corporation. 

Accordingly, the judgment below should be affirmed on 
the additional ground that there was a lack of an indispen¬ 
sable or necessary party, the federal association whose com¬ 
petition appellants fear. 

III. Appellants have waived their right to complain of the Bank 
Board’s noncompliance with the Administrative Proce¬ 
dure Act by their failure to make timely objections 
during the administrative proceeding. 

We show below that the provisions of the Administrative 
Procedure Act with respect to the conduct of hearings and 
the making of adjudications have no application to proceed¬ 
ings before the Bank Board on an application for a charter 
for a federal savings and loan association. The Court need 
not, however, reach that issue because appellants have fore¬ 
closed themselves from raising it in this suit. 

At the outset of the hearing before the Board’s hearing 
officer it was apparent that the proceeding was not to be 
conducted in accordance with the hearings and adjudications 
provisions of the Administrative Procedure Act, for tlie 
designated hearing officer was an associate general counsel 
of the Bank Board, who of course did not meet the qualifi¬ 
cations for hearing examiners prescribed by the Adminis¬ 
trative Procedure Act (J.A. 8; 5 U.S.C. 1010). And at the 
opening of the hearing there was put in evidence a copy of 
the Board’s resolution setting the hearing, which showed 
on its face that the Board proposed to make a final decision, 
with no provision being made for a tentative decision or for 
\ submission of findings in accordance with the procedural 
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requirements of the Administrative Procedure Act. (J.A. 
52 ). 3a 

Yet appellants participated in that entire hearing without 
complaining about the qualifications of the hearing officer 
or asserting that they were being deprived of any opportu¬ 
nity to submit proposed findings, conclusions, and excep¬ 
tions, or that they were entitled to a tentative decision (J.A. 
22-3). It was only after the hearing had been concluded 
that appellants raised their contention that the procedural 
requirements of the Administrative Procedure Act were ap¬ 
plicable (J.A. 15). 

We submit that appellants may not participate in such a 
hearing without objection and thereafter seek to nullify the 
proceeding and put the Board, the parties, and the witnesses 
to the expense and trouble of taking the evidence all over 
again because the proceeding did not comply with the Ad¬ 
ministrative Procedure Act. 4 

In these circumstances appellants have waived their right 
to complain of noncompliance with the Administrative Pro¬ 
cedure Act. As stated in United States v. Tucker Truck 
Lines, 344 U.S. 33, 35-8, where similar objections were made 
to an agency’s noncompliance with the Administrative Pro¬ 
cedure Act: 

Appellee does not claim to have been misled or in any 
way hampered in ascertaining the facts about the exam¬ 
iner’s appointment. # * * 

The apparent reason for complacency was that it was 
not actually prejudiced by the conduct or manner of ap¬ 
pointment of the examiner. There is no suggestion that 
he exhibited bias, favoritism or unfairness. Nor is there 
ground for assuming it from the relationships in the 
proceeding. He did not act and was not expected to 
act both as prosecutor and judge. The Commission, 


3n The Board resolution setting the hearing is in the original 
record here but has not been printed in the Joint Appendix. It is 
set forth in the appendix to this brief, page 30 below. 

4 A total of seven witnesses testified at the hearing, and twenty- 
four exhibits were received. The transcript runs to 112 printed 
pages (J. A. 50-162). 
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which appointed him, did not institute or become a 
party in interest to the proceeding. Neither it nor its 
examiner had any function except to decide justly be¬ 
tween contestants in an adversary proceeding. 

# # # # * 

Simple fairness to those who are engaged in the tasks 
of administration, and to litigants, requires as a general 
rule that courts should not topple over administrative 
decisions unless the administrative body not only has 
erred but has erred against objection made at the time 
appropriate under its practice. 

# # # # * 

The question not being foreclosed by precedent, we 
hold that the defect in the examiner’s appointment was 
an irregularity which would invalidate a resulting or¬ 
der if the Commission had overruled an appropriate 
objection made during the hearings. But it is not one 
which deprives the Commission of power or jurisdic¬ 
tion, so that even in the absence of timely objection its 
order should be set aside as a nullity. [Italics sup¬ 
plied.] 

The rule of the Tucker case is reiterated in Federal Power 
Commission v. Colorado Interstate Gas Co., 348 U.S. 492, 
499-500, where the court said that the Administrative Pro¬ 
cedure Act “purports to strengthen, rather than to weaken, 
the principle requiring the exhaustion of administrative 
remedies before permitting court review.” See also Tom 
TT'c Sluing v. Brownell, 93 App. D.C. 32, 207 F. 2d 132, and 
Kenny v. U.S.. 103 F. Supp. 971, 978 (D. N.J.). 

As we read these cases, they require that any complaints 
as to the conduct of administrative proceedings be made at 
the first opportunity before the administrative tribunal. 
Here the proper time for appellants to have raised their 
i objection was at the outset of the administrative hearing so 
as to save all concerned the expense and trouble of going 
through a hearing which appellants deemed illegal. Having 
Tailed to make such a timely protect, appellants are fore¬ 
closed from raising those objections in the courts. 
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IV. The adjudication and hearings provisions of the Adminis¬ 
trative Procedure Act are not applicable to the Bank 
Board procedure in chartering a federal association. 

By the terms of the Administrative Procedure Act, its 
procedural requirements as to the conduct of agency heai> 
ings and the making of agency adjudications are applicable 
“In every case of adjudication required by statute to be 
determined on the record after opportunity for an agency 
hearing” (5 U.S.C. 1004) [Italics supplied]. j 

So the question here is whether the Home Owners’ Loan 
Act of 1933 contains any provision requiring that the Bank 
Board’s determination to charter a federal association be 
“determined on the record after opportunity for an agency 
hearing.” Appellants are, of course, unable to point to any 
provision in the Home Owners’ Loan Act which explicitly 
imposes such a requirement with respect to decisions on 
applications for such charters. In that respect the Act 
merely requires the Board to form a “judgment” as to the 
need, probable usefulness and success of such an associa¬ 
tion, and that it will not unduly injure properly conducted; 
existing local thrift and home-financing institutions (12 
IT.S.C. 1464(e)). There is no indication in the language of 
the act that the Board must form its “judgment” on the: 
basis of a record made at a hearing. The fact that the! 
Board’s regulations make such hearing discretionary indi¬ 
cates its administrative construction that the statute doesi 

! 

not require a hearing (see page 2 above). 

Accordingly, since the relevant statute does not require; 
the Bank Board’s determination to be made “on the record; 
after opportunity for an agency hearing,” the requirements! 
of the Administrative Procedure Act as to agency hearings; 
and adjudications are inapplicable. Herman v. Dulles, 92! 
App. D.C. 303, 305, 205 F. 2d 715, 717, is squarely applicable. 
There this Court held that these requirements of the Admin¬ 
istrative Procedure Act were inapplicable to proceedings 
by the International Claims Commission to revoke the right 
of an attorney to practice before it, because the applicable! 
statute did not require such an issue to be determined on the ! 
record after opportunity for an agency hearing. 
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Again in Eastern Airlines v. Civil Aeronautics Board, 87 
App. D.C. 331,185 F. 2d 426 (vacated as moot, 341 U.S. 901), 
this Court held that the hearing requirements of the Admin¬ 
istrative Procedure Act were not applicable to an admin¬ 
istrative determination under the Civil Aeronautics Act 
which required a finding that the enforcement of certain 
provisions of the Act would be “an undue burden” on an 
applicant. This Court pointed out that the section of the 
Act involved did not provide for notice and hearing and 
hence held that the Administrative Procedure Act had no 
application. There, as here, the complaining party was a 
competitor and this Court pointed out that the constitution 
does not guarantee protection against damage from competi¬ 
tion. See also Sakis v. United States, 103 F. Supp. 292, 309 
(D. Col.). There are similar rulings in other circuits/’ 

American Trucking Associations v. United States, 344 
U.S. 298, 319-20, is also controlling here. The Supreme 
Court there held the Administrative Procedure Act inappli¬ 
cable to proceedings by the Interstate Commerce Commis¬ 
sion under a statute which, like the Home Owners’ Loan 
Act of 1933, did not require “record or hearing.” 

In the McKeesport case, supra, this Court held that the 
procedural provisions of the Administrative Procedure Act 
were not applicable to Bank Board action in granting a 
savings and loan association permission to open a branch 
office, on the ground that the Home Owners’ Loan Act does 
not require that such determination be made “on the record 
after opportunity for an agency hearing.” That is equally 
true with respect to the Board’s granting of a charter to an 
association, and this Court’s contrary assumption for the 

5 Air Line Pilots Ass’n. v. Civil Aeronautics Board , 215 F. 2d 122, 
124 (C. A. 2); Kennedy Name Plate Co. v. Commissioner of In¬ 
ternal Revenue, 170 F. 2d 196, 198 (C. A. 9), and Cohen v. Com¬ 
missioner of Internal Revenue , 176 F. 2d 394, 396 (C. A. 101 [Act 
inapplicable to Tax Court proceedings]; Willapoint Oysters , Inc. 
v. Ewing, 174 F. 2d 676, 692 (C.A. 9) [Act inapplicable to agency 
rule-making]; Hiatt v. C ompagna, 178 F. 2d 42, 46 (C. A. 5) [Act 
inapplicable to hearings before Federal Parole Board]; Lesser v. 
Humphrey. 89 F. Supp. 474 (M.D. Pa.) [Act inapplicable to pro¬ 
ceedings before Federal Good Time Board]. 
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purpose of deciding the McKeesport case is not a holding 
on the point (— App. D.C. at —, 225 F. 2d at 36). 

The legislative history of the Administrative Procedure 
Act also shows that the agency hearing and adjudication 
provisions of that Act are not applicable to adjudications 
under a statute such as that here involved which does not 
require the agency action to be taken “on the record after 
opportunity for an agency hearing.” As stated in the 
Attorney General’s Manual on the Administrative Proce* 
dure Act (1947), page 41: I 

It will be noted that the formal procedure require¬ 
ment s of t he A ct are invoked' only where age ncy a ction 
“on the record after opportu nity for a n agnnpy lmar4 
i ng” is requ ired by some other statute. The legislative! 
history makes clear that the word “statute” was used 

i 

deliberately so as to make sections 5, 7, and 8 applicable! 
only where the Congress has otherwise specifically re¬ 
quired a hearing to be held. Senate Hearings (1941), 
pp. 453, 577; Senate Comparative Print of June, 1945, 
p. 7 (Sen. Doc., p. 22); House Hearings (1945), p. 33 
(Sen. Doc., p. 79); (Sen. Rep., p. 40) (Sen. Doc., p. 
226); 92 Cong. Rec. 5651 (Sen. Doc., p. 359). Mere 
statutory authorization to hold hearings (e.g., “such 
hearings as may be deemed necessary”) does not con-; 
stitute such a requirement. In cases where a hearing is 
Held, although not required by statute, but as a matter 
of due process or agency policy or practice, sections 5, 
7, and 8 do not apply. Senate Hearings (1941), p. 
1456. 6 

i 

Appellants contend that a requirement that the Board’s; 
determination to grant or deny a charter to a federal asso-j 

i 

6 The legislative history of the Administrative Procedure Act is: 
compiled in Senate Document 248, 79th Congress, 2d Session, to; 
which the “Sen. Doc.” citations in the above quotation refer. In ; 
the Kansas City Power & Light case, supra, this Court relied on 
the Attorney General’s Manual as an aid to interpretation of the' 

Administrative Procedure Act (- App. D. C. at -, 225 F.| 

2d at 932). 




/ ciation must be made “on the record after opportunity for 
an agency hearing” should be read into the Home Owners’ 
Loan Act because, so they say, a hearing is required as a 
matter of constitutional due process. Appellants thus con¬ 
cede that such cases as Wong Yang Sung v. McGrath, 339 
! U.S. 33; Ris$ & Co. v. United States, 341 U.S. 907; Cates v. 

I Haderlein, 342 U.S. 804; and Door v. Donaldson, 90 App. 
D.C. 1SS, 195 F. 2d 764, held the Administrative Procedure 
Act applicable to the proceedings there involved only be¬ 
cause they dealt with constitutional rights. 

But those cases have no application here, for the simple 
reason that commercial banks (which have no exclusive 
franchise) have no constitutional right to be free from 
competition, even competition fostered by unauthorized ad¬ 
ministrative action. Appellants have a right to engage in 
the banking business, but the constitution no more guaran¬ 
tees them freedom from damaging competition than it does 
a lawyer, or a pawnbroker, or a shoe store. That, of course, 
is the basis of the Supreme Court’s decisions in Alabama 
Power Co. v. Ickes, 302 U.S. 464; Tennessee Electric Power 
Co. v. Tennessee Valley Authority, 306 L T .S. 118; Perkins v. 
Lukens Steel Co., 310 U.S. 113; and of this Court’s decisions 
in Kansas City Power & Light Company v. McKay, — App. 
D.C. —, 225 F. 2d 924; United Milk Producers of New 
Jersey v. Benson, — App. D.C. —, 225 F. 2d 527; Eastern 
Airlines, Inc. v. Civil Aeronautics Board, 87 App. D.C. 331, 
185 F. 2d 426 (vacated as moot, 341 LT.S. 901). 

Indeed, the McKeesport case (— App. D.C. at —, 225 F. 
2d at 36) explicitly holds that commercial banks have no 
constitutional right to the procedural provisions of the 
Administrative Procedure Act in connection with Bank 
Board action which results in competition from savings and 
loan associations and distinguishes such cases as Wong 
Yang Sung, Biss, Cafes, and Tucker Truck Lines, on which 
appellants here relv. Ca 

Ca See also the holdings in National Lawyers Guild v. Brownell, 

-App. D. C.-,-, 225 F.2d 552, 557, and in Marcello v. 

Bonds, 349 U. S. 302, 311, that one has no constitutional right to 
Administrative Procedure Act procedure. 
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L. B. Wilson, Inc. v. Federal Communications Commis¬ 
sion, 83 App. D.C. 176, 170 F. 2d 793, on which appellants 
rely, is distinguishable in several respects. In the first 
place, that case did not involve any question of the appli¬ 
cability of the Administrative Procedure Act but only 
whether the plaintiff was entitled to any hearing at all before 
the Commission (appellants here had, of course, a hearing 
before the Bank Board). Secondly, the Communications 
Commission had itself construed the Communications Act 
as giving a right to a hearing (whereas here the Bank 
Board’s regulations amount to a contrary construction). 
Finally, the holding in that case that due process required 
a hearing was based on the fact that a licensed radio broad¬ 
casting station has a properv right which is in the nature of 
an exclusive franchise (i.e., only one station can use the 
same wave-length in a particular area) and the licensing 
of an interfering station amounts to a modification of the 
exclusive franchise. 

Here, of course, the Bank Board’s chartering of the sav¬ 
ings and loan association docs not modify appellants’ non¬ 
exclusive rights to engage in the banking business. Appel¬ 
lants’ rights are analagous to those of the power companies 
involved in the Kansas City Forcer & Light, Alabama Power', 
and Tennessee Electric Power cases and the milk producers 
in the United Milk Producers case; i.e., they have no right 
at all to be free from competition by the savings and loan 
association, irrespective of the validity of the Bank Board’s 
action. 

Accordingly, since the Bank Board’s decision to charter 
the savings and loan association was not required by the 
Home Owners’ Loan Act to be “determined on the record 
after opportunity for an agency hearing”, the hearings and 
adjudications provisions of the Administrative Procedure 
Act had no application to the Board’s proceeding. 

V. The Board’s determination to charter the federal association 
is not subject to judicial review. 

Aside from the procedural questions which appellants 
raise, they contend that there was not substantial evidence 
in the record to support the Board’s decision to charter the; 
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federal association. Appellants again assume that by the 
Home Owners’ Loan Act the Board is required to make its 
decision solely on the basis of the hearing record. The as¬ 
sumption is unjustified. The nature of the subject matter 
covered by Section 5(e) of the Home Owners’ Loan Act is 
such as to indicate that Congress intended the entire matter 
to be left to the discretion of the Board. As we have pointed 
out, that section provides that no charter shall he granted 
except to persons of good character and responsibility, nor 
unless in the judgment of the Board a necessity exists for 
such an institution in the community to be served, nor unless 
there is reasonable probability of its usefulness and success, 
nor unless the association can be established without undue 


injury to properly conducted existing local thrift and home- 
financing institutions. Cf. Eastern Airlines v. Civil Aero- 
nautics Board, supra. 

Such factors as these necessarily require an informed 
judgment by experts as to future economic conditions in a 
particular area, the probable trends in home-mortgage fi¬ 
nancing, and the degree to which the policy of this statute 
will be affected and the interest of the public furthered 
without inflicting “undue injury” on competing thrift and 
home-financing institutions. Such a judgment is not one of 
fact but of opinion in a specialized, technical field. They are 
factors which “are not entirely susceptible of proof or dis¬ 
proof”. Williamsport Wire Rope Co. v. United States, 277 
IT.S. 551, 561. They are factors judgment of which must, 
in the words of Mr. Justice Holmes, be based on “an intui¬ 
tion of experience which outruns analysis and sums up many 
unnamed and tangled impressions,—impressions which may 
lie beneath consciousness without losing their worth.” Chi¬ 
cago B. <£ Q. R. Co. v. Babcock, 204 U.S. 585, 598. 

Because of the nature of the factors which are involved 


in the Board’s determination, judgment on those factors is 
not subject to judicial review. United States v. Carmack, 
329 U.S. 230, 242-3; United States ex rel. Knauff v. Shaugh- 
nessg, 338 U.S. 537, 543; Ludecke v. Watkins, 335 U.S. 160, 
163-6; Z. (0 F. Assets Realization Corp. v. Hull, 311 U.S. 470, 
489; Switchmen’s Union of North America v. National Me- 
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diation Board, 320 U.S. 297, 303, Butte, Anaconda & Pacific 
By. Co. v. United States, 290 U.S. 127, 136, 143; Heiner v. 
Diamond, Alkali Co., 288 U.S. 502, 507; United States v. 
Chemical Foundation, 272 U.S. 1, 15; Dakota Central Tele¬ 
phone Company v. South Dakota, 250 U.S. 163, 184; United 
States ex rel. Riverside Oil Co. v. Hitchxock, 190 U.S. 316, 
324-5; Martin v. Mott, 12 Wheat. 19, 31-32. 

All of the factors of discretionary judgment which led the 
Supreme Court in those cases to conclude that no judicial 
review was intended are present here. This situation is 
similar to that in United States v. Bush & Co., 310 U.S. 371, 
380, where the Court said that the exercise of such discre¬ 
tion 

is no more subject to judicial review under this statu¬ 
tory scheme than if Congress itself had exercised that 
judgment. It has long been held that where Congress 
has authorized a public officer to take some specified 
legislative action when in his judgment that action is 
necessary or appropriate to carry out the policy of Con¬ 
gress, the judgment of the officer as to the existence of 
the facts calling for that action is not subject to review. 

The Administrative Procedure Act does not furnish any 
basis for judicial review of the Board’s determination 
here. That Act expressly negatives judicial review whetfe 
“agency action is by law committed to agency discretion’’ 
(5 U.S.C. 1009). As shown above, the nature of the prob¬ 
lem involved is such that Congress, in the Home Owners’ 

i 

Loan Act of 1933, committed this judgment to the discretion 
of the Board. Hence, the Administrative Procedure Act 
does not authorize judicial review. In the McKeesport case, 
this Court pointed out the Board’s decision to permit a fed¬ 
eral association to open a branch “is clearly committed to 
agency discretion * * # ” ( App. D.C. at , 225 F. 2d 
at 36). The Board’s decision to charter an association i:s 
equally committed to agency discretion. See also McGrath 
v. Zander, 85 App. D.C. 334, 177 F. 2d 649, 651; Lansden v. 
Hart, 180 F. 2d 679 (C.A. 7); Bozell v. United States, 199 F. 
2d 449 (C.A. 4). 
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Furthermore, under the Administrative Procedure Act 
even where agency action is not “by law committed to 
agency discretion”, judicial review of an administrative 
determination is given only to “any person suffering legal 
wrong because of any agency action, or adversely affected 
or aggrieved by such action within the meaning of any rel¬ 
evant statute” (5 U.S.C. 1009(a)). As we have shown above, 
appellants cannot suffer any “legal wrong” from the 
Board’s action because they have no legal right to be free 
from competition in the field of savings deposits and home 
mortgages. Likewise appellants are not “adversely af¬ 
fected or aggrieved by such action within the meaning of 
any relevant statute.” This section of the Administrative 
Procedure Act relates only to the remedial right of one 
whose substantive interests have been invaded to obtain 
judicial review. The Kansas City Power & Ligli t case ( 
App. D.C. at , 225 F. 2d at 931-3) establishes the inap¬ 
plicability of the judicial review section of the Administra¬ 
tive Procedure Act in this situation. 

Accordingly, the determination of the Board to charter 
the association is not subject to judicial review at the in¬ 
stance of appellants. 

VI. The Board’s determination is supported by substantial 

evidence in the record. 

As we have shown, the Board’s determination to charter 
a federal association at Clarksburg is not subject to judi¬ 
cial review. In the event, however, that the Court disa¬ 
grees with that view, we demonstrate here the Board’s de¬ 
termination is supported by substantial evidence and, hence, 
that there is no basis for this Court’s setting it aside. 

The affidavit of Mr. McAllister, the Chairman of the 
Board, indicates some of the evidentiary factors which led 
the Board to conclude that the chartering of this association 
would further the purpose of the Act. The Board took into 
consideration the fact that Clarksburg is a countv seat and a 
trading center for six or seven counties with a population 
of approximately 185,000: that there are no other savings 
and loan institutions in Clarksburg and that the facilities 
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for home mortgage financing there are much more limited 
than those in other communities where savings and loan as-t 
sociations have operated successfully. The Board further 
considered the fact that none of the lending institutions 
in Clarksburg was making GI loans and that a considerable 
portion of the real estate financing in the community was 
being done by outside institutions (J.A. 22). 

The administrative record furnishes substantial support 
for the Board’s conclusion. One of the applicants for the 
charter for the federal association was himself a vice presi¬ 
dent of one of the commercial banks in Clarksburg (J.A. 
55). He was aware of many instances where the commercial! 
banks in Clarksburg had refused to make GI loans (J.A.; 
57-9, 79, 102, 104, 125). He testified that many lending in-; 
stitutions outside the Clarksburg area were making real 
estate loans there, thus indicating that the local banks were! 
not meeting the demand (J.A. 67-70, 82, 93-5). The conven¬ 
tional mortgage loans made bv commercial banks in the area 
were limited to ten year periods, and some were for five; 
years, with extension only at the bank’s option (J.A. 71-3,; 
77, 103, 156, 158). A ten year limit on loans tends to dis¬ 
courage home ownership (J.A. 81-2). 

This applicant recognized that the savings and loan asso¬ 
ciation would draw some savings awav from his commercial 
bank, but considered that this would not substantially injure; 
the bank, particularly since under the existing situation his; 
depositors frequently withdrew money for deposit in other 
federal savings and loan associations in other parts of the 
state. He felt it would be desirable to establish a savings! 
and loan association in Clarksburg to keep this money there! 
(J.A. 78-9, 86). He also based this conclusion on the fact 
that in two comparable areas in West Virginia—Parkers¬ 
burg and Fairmount—savings and loan associations were! 
competing with commercial banks, but the commercial banks; 
were, nevertheless, in sound financial condition (J.A. 83-6).; 

In addition, the administrative record contains a state¬ 
ment by the directors and officers of the Federal Home Loan 
Bank of Pittsburgh that in their opinion there was a distinct 
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need for a federal savings and loan association in Clarks¬ 
burg, that its success is well assured by the potentialities 
of the field to be served, and that there appears to be no 
prospect of undue injury to existing local thrift and home 
financing institutions (J.A. 98-8). 

On the other hand, appellants produced testimony and 
statements that the commercial lending institutions in 
Clarksburg had money available for real estate loans and 
that they did not turn down anyone who was “qualified” 
and who had “acceptable security” (J.A. 32, 34-44, 47, 
109, 111, 116, 136). 

This evidence obviously provides a basis for the Board’s 
conclusion that the public interest would be served and 
home ownership furthered by the establishment of a federal 
savings and loan association in Clarksburg. 

The Board is not functioning as a mere arbiter between 
associations competing for business. The paramount func¬ 
tion of the Board is the promotion and protection of the 
public interest in meeting the need for convenient and safe 
facilities for investing savings and for efficient and eco¬ 
nomical home-mortgage financing. The judgment of the 
Board on such a problem as is here involved “no doubt 
draws heavily on experience, but history never quite re¬ 
peats itself even in the vicissitudes of industry * * * these 
are not questions to be dealt with as statistical problems. 
They require a disinterested, informed judgment based on 
circumstances themselves difficult of prophetic interpre¬ 
tation.” Secretary of Agriculture v. Central Roig Refining 
Co., 338 U.S. 604, 612-3. 

The Board’s conclusion “here rests squarely in that area 
where administrative judgments are entitled to the greatest 
amount of weight by appellate courts. It is the product of 
administrative experience, appreciation of the complexities 
of the problem, realization of the statutory policies, and re¬ 
sponsible treatment of the uncontested facts. It is the type of 
judgment which administrative agencies are best equipped 
to make and wdiieh justifies the use of the administra¬ 
tive process * * * Whether we agree or disagree with the 
result reached, it is an allowable judgment which we cannot 
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disturb.’’ Securities & Eocchange Commission v. Chenery 
Corporation, 332 U. S. 194, 209. 

“It is not for us to reject the balance [the Board] struck 
on consideration of all the factors unless we can say that 
[its] judgment is not one that a fair-minded tribunal with 
specialized knowledge could have reached.” Cental Roig 
case, supra, at page 614. Assuming judicial reviewability 
of the Board’s determination this Court would be free to set 
aside that determination “only if it lacks any rational and 
statutory foundation.” Chenerg case, supra, at page 207v 
Certainly that cannot be said here. For this Court to so 
conclude it would not merely have to substitute its own judg¬ 
ment for that of the Board as to the inferences and conclu¬ 
sions to be drawn from the record; it would have to disre^ 
gard the experience which the Board has acquired over the 
years in dealing with identical questions. That this Court 
will not do. 

CONCLUSION 

For the reasons stated above, the judgment below should 
be affirmed. 

Respectfully submitted, 

Warren E. Burger, 

Assistant Attorney General. 
Paul A. Sweeney, 

Attorney, Department of Justice. 
Donald B. MacGuineas, 

Attorney, Department of Justice, 

Counsel for Appellees. 

i 
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APPENDIX 

Home Loan Bank Board 

No. 7803. 

Date: November 12, 1954. 

It is Hereby Resolved That, upon submission of the re¬ 
quired evidence of the publication of notice of hearing, in 
accordance with Section 143.2 of the Rules and Regulations 
for the Federal Savings and Loan System, a hearing will be 
held in Room 827, Federal Home Loan Bank Board Build¬ 
ing, Washington, D. C., on Tuesday the twenty- 

first day of December, 1954, at ten o’clock in the forenoon, 
before a Hearing Officer upon the application, dated Sep¬ 
tember 7, 1954, of James A. Marstiller, Maxwell Y. Sutton, 
G. Luster Pettrey, Jr., Russell Rice, Dr. L. Esker Neal, 
James R. Hornor, Don Harrold, Willis G. Tetrick, Jr., 
James M. Jarvis, and Odbert E. Corder, Jr., for permission 
to organize a Federal savings and loan association to he lo¬ 
cated in Clarksburg, West Virginia, if, at least ten days be¬ 
fore said date, written statements of intention to appear in 
person or by attorney to protest the application are re¬ 
ceived by the Home Loan Bank Board from one or more par¬ 
ties. If no such notice of intention to appear has been re¬ 
ceived by the Board at least ten days before said date, the 
hearing will be dispensed with, and the notice shall so indi¬ 
cate. 

It is Further Resolved That in the event a hearing is 
held the said Hearing Officer shall have complete charge of 
said hearing; may receive, admit, allow, exclude and deny 
petitions, briefs and evidence including the hearing of testi¬ 
mony according to the rules of evidence governing civil pro¬ 
ceedings in matters not involving trial by jury in the courts 
of the United States, provided, however, that such rules may 
be relaxed by the said Hearing Officer in order to promote 
the just determination of the ultimate issue; may make rul¬ 
ings and note exceptions, but shall not have power to decide 
any motion to dismiss the proceedings or other motion that 
involves final determination of the ultimate issue; may hear 
arguments: may adjourn the said hearing from time to time, 
if, in his judgment, it is desirable to the orderly conduct of 
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the said hearing or to promote the just determination of the 
ultimate issue; shall order the preparation of a record, in¬ 
cluding a transcript of the testimony and evidence pre¬ 
sented ; and may do all such things and have all such powers 
as are necessary or proper to the orderly conduct of said 
hearing or to promote the just determination of the ultimate 
issue, but shall not have power to finally determine the ulti-i 
mate issue. 

It is Further Resolved That, after the close of the hear-, 
ing and as soon as the transcript of the testimony has been 
prepared, the Secretary shall advise all parties appearing at 
said hearing in person or by attorney, by registered mail, 
return receipt requested, that such transcript is available 
for inspection by any such party and supply a copy thereof* 
upon request, to any such party at a price which will cover; 
the reasonable cost of its preparation, as determined by the 
Secretary. 

It is Further Resolved That, after briefs and all material 
incorporated in the record have been received, the Hearing 
Officer shall as promptly as possible transmit to the Board 
the complete record of the hearing including briefs and all 
exhibits and other material received in evidence. 

It is Further Resolved That the Home Loan Bank Board 
will consider the application and data submitted in support! 
thereof, or, in the event a hearing is held, the complete rec-i 
ord of the cause, and issue its final order upon the merits 
approving or disapproving the application of James A. 
Marstiller, et ol., for permission to organize a Federal sav¬ 
ings and loan association to be located in Clarksburg, West 
Virginia. 

And It is Further Resolved That the Secretary shall 
promptly furnish to the said James A. Marstiller, and to 
each of the signers of the Application for Permission to Or¬ 
ganize, by registered mail, return receipt requested, a copy: 
of this resolution. 

By the Home Loan Bank Board, 

J. Francis Moore, 

Secretary. 

i 
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IN THE 


United States Court oi Appeals 

Foe the District of Columbia Circuit 


No. 12960 


The Union National Bank of Clarksburg et al., 

Appellants, 

v. 

Home Loan Bank Board et al., Appellees. 


REPLY BRIEF FOR APPELLANTS 


Appeal From Judgment of the United States District Court 
for the District of Columbia 


In this reply brief we shall amplify a few of the points 
dealt with in our original brief and answer some of the 
arguments made by Appellees. However, all of the prin¬ 
cipal arguments of Appellees are fully answered in our 
original brief. For convenience, reference to our original 
brief will be designated (B. ), reference to Appellees’ 
brief will be designated (A.B. ), and reference to the 
joint appendix will be designated (J.A. ). The appli- 
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cable statutes are quoted in the appendix to our original 
brief. 

I. 

The Home Loan Bank Board Should Have Followed the 
Procedures Prescribed in the Administrative Procedure 
Act 

As stated in our original brief, the controlling question 
in this case is whether the Administrative Procedure Act 
should have been followed by the Home Loan Bank Board. 
Once that is resolved, the other questions raised by Appel¬ 
lees are of simple solution or become unimportant and im¬ 
material. 

Admittedly, the Board made no attempt to follow the 
Administrative Procedure Act. In their brief, Appellees 
say: 

“Since the Board considered that the hearings and 
adjudications provisions of the administrative Pro¬ 
cedure Act were inapplicable, no attempt was made 
to comply with those statutory requirements.” (A.B. 

4 ) 

Appellees’ brief is predicated almost entirely upon the 
contention that Appellants are claiming a right to be free 
from competition by a federal savings and loan associa¬ 
tion. Appellants have not at any time made such conten¬ 
tion and are not so contending now. Appellants do con¬ 
tend most emphatically that they have a right, protected 
by the due process clause of the Constitution, to conduct 
their savings and home-financing businesses without undue 
injury from a federal savings and loan association im¬ 
properly chartered here. The Kansas City Power and 
Light Company case, the Alabama Power Company case, 
and other similar cases cited and relied upon by Appel¬ 
lees have no application to the problem here involved. 
None of them deals with a right protected by the due proc¬ 
ess clause of the Constitution. 
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The Fifth Amendment to the Constitution provides: 

“No person shall * * # be deprived of life, liberty 

or property, without due process of law; * * *” 

As used in this provision, liberty means more than the 
right to be free from physical incarceration or confine¬ 
ment, as in a jail, and property goes far beyond the ordi¬ 
nary concept of something that can be bought, sold, traded, 
owned and possessed. Liberty includes the right to travel 
throughout the states and in foreign lands, the right to 
employ and be employed, the right to engage in business 
and use the mails in connection therewith, and numerous 
other rights and privileges. Property has been held to in¬ 
clude the right to contract, the right to employ and be 
employed, rights under municipal and other franchises 
and licenses, rights in trap sites, rights of seniority unc(er 
an employment contract, right to use nonintoxicating 
liquors for business purposes, right to engage in business 
and use the mails in connection therewith, along with other 
rights and privileges too numerous to mention. 

These rights and privileges, whether acquired by cop- 
tract or under a statute or ordinance or otherwise, are 
all protected under the due process clause of the Fifth and 
Fourteenth Amendments to the Constitution. 

Under the statutes creating our postal system, all per¬ 
sons have a right to use the mails, but the Postmaster 
General can deny this right to anyone who is using the 
mails for fraudulent purposes or for the purpose of dis¬ 
tributing obscene or indecent matter. This right to use the 
mails, whether it is considered as a property right or a 
liberty, is protected under the due process clause of the 
Constitution. 

In Walker v. Popenoe, 80 U.S. App. D.C. 129, 149 F. 2d 
511 (1945), the Court was considering a case in which the 
Postmaster General had barred certain publications from 
the mail as being obscene. The order barring the publica- 
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tions had been made without a hearing and without notice. 
This Court held that the right of the publisher to send 
his publications through the mails was a right protected 
by due process of law, saying at page 513 F. 2d: 

“Appellant’s order barring the pamphlet from the 
mails was issued without notice or hearing. The trial 
court held, and we agree, that the order was for that 
reason a denial of due process. Our views on this point 
are expressed in Judge Arnold’s opinion in which, as 
in the present opinion, we all concur. * * *” 

The following statement is taken from Judge Arnold’s 
concurring opinion: 

“* * * In making the determination whether any 
publication is obscene the Postmaster General neces¬ 
sarily passes on a question involving the fundamental 
liberty of a citizen. This is a judicial and not an exec¬ 
utive function. It must bo exercised according to the 
ideas of due process implicit in the Fifth Amend¬ 
ment.” (Emphasis supplied) 

Boor v. Donaldson , 90 U.S. App. D.C. 1S8, 195 F. 2d 764 
(1952), involved certain motion picture films which the 
Postmaster General had found to be obscene and had re¬ 
fused to permit the plaintiff to ship through the mails. 
The hearing did not conform to the requirements of the 
Administrative Procedure Act. The Court held that the 
owner of the films had a right to ship them through the 
mails unless and until he was deprived of that right by a 
proceeding affording him due process of law in accordance 
with the Fifth Amendment, saying at page 766 F. 2d: 

“A hearing was required by the ideas of due process 
implicit in the Fifth Amendment. * * * It follows that 
Section 5 of the Administrative Procedure Act applies 
to the hearing. * * 

In L. B. Wilson, Inc. v. Federal Communications Com¬ 
mission, 83 U.S. App. D.C. 176, 170 F. 2d 793 (194S), this 
Court said at page S02 F. 2d: 
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“* * * As has been said above, a broadcasting li¬ 
cense confers a property right on its owner, although 
a limited and defeasible one. The impairment of such 
a right by the granting of conflicting facilities to an¬ 
other station is, therefore, pro tamto a deprivation of 
property. The due process clause of the Fifth Amend¬ 
ment provides that no person shall be deprived of 

life, liberty or property without due process of law. 
# * * > > 

i 

; 

Colorado Central Power Company v. Municipal Poicer 
Development Company, 1 F. Supp. 961 (D.C. Col. 1932), 
involved a franchise for the sale and distribution of electric 
light and power to the city. The Court held that plaintiff’s 
franchise was a property right within the protection of 
the due process clause of the Constitution, saying in Syl¬ 
labus 2: 

! 

“Public utility’s franchise rights constitute ‘prop¬ 
erty rights’ within protection of Fourteenth Amend¬ 
ment (Const. U. S. Amend. 14).’’ 

In Denver Tramway Corporation v. People’* Cab Com¬ 
pany, 1 F. Supp. 449 (D.C. Col. 1932), the Court held that 
the franchise of a taxicab company to operate over the 
streets of the city was a property right within the due 
process clause of the Constitution, saying in Syllabus 3j: 

“Street railroad’s franchises and rights held ‘prop¬ 
erty rights’ within protection of Fourteenth Amend¬ 
ment (Const. Amend. 14).” 

In United States v. Libby, McNeil <6 Libby, 107 F. Supp. 
697 (D.C. Alaska 1952), the plaintiff was complaining that 
the Government had appropriated his fishing trap site for 
a proposed Indian reservation without having given him 
notice of the proceeding. This description of plaintiff’s 
trap site is found at page 700: 

i 

“Admittedly a trap site is not property in a legal 
sense, but by long established custom it has been given 
some of the attributes of property. * * *” 
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Tlie Court held that the due process provision of the 
Federal Constitution required that plaintiff be afforded a 
hearing in accordance with the Administrative Procedure 
Act. 

Shachtman v. Dulles, .... U.S. App. D.C., 225 F. 2d 

938 (1955), dealt with the right of applicant to a passport. 
This Court held that the right to travel is a liberty pro¬ 
tected by the due process clause of the Constitution, saying 
at page 941 F. 2d: 

“The denial of a passport accordingly causes a 
deprivation of liberty that a citizen otherwise would 
have. The right to travel, to go from place to place as 
the means of transportation permit, is a natural right 
subject to the rights of others and to reasonable regu¬ 
lation under law. A restraint imposed by the Govern¬ 
ment of the United States upon this liberty, therefore, 
must conform with the provision of the Fifth Amend¬ 
ment that ‘Xo person shall be * * * deprived of * * # 
liberty * # * without due process of law.’ ” 

McGill v. Mellon, 5 F. 2d 262 (D.C. Mass. 1925), involved 
the right to use alcohol for nonbeverage purposes under 
a manufacturer’s permit. The Court held that this was 
a right protected by the due process clause of the Consti¬ 
tution. Syllabus 4 of the opinion states: 

“The right to use alcohol for nonbeverage pur¬ 
poses is protected by due process of law, and can be 
taken away only as a penalty for wrong doing tried 
and determined as other penalties of law are deter¬ 
mined.” 


In Griffin v. Chicago Union Station Company. 13 F. 
Supp. 722 (N.D. Ill. 1936), the Court held that the seniority 
rights of an employee under his union contract were prop¬ 
erty within the due process clause of the Constitution, say¬ 
ing in the syllabus to the opinion: 

“Order of Railroad Adjustment Board attempting 
to deprive switch tender of seniority rights without 
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notice to him held void as taking of switch tender’s 
‘property’ without due process, * * *” 

In Prudential Insurance Company of America v. Cheek, 
259 U.S. 530, G6 L. Ed. 1044 (1922), the Court said, page 
1051 L. Ed.: 

“That freedom in the making of contracts of per¬ 
sonal employment, by which labor and other services 
are exchanged for money or other forms of property, 
is an elementary part of the rights of personal lib¬ 
erty and private property; not to be struck down di¬ 
rectly, or arbitrarily interfered with, consistently with 
the due process of law guaranteed by the 14th Amend¬ 
ment, we are not disposed to question. This court has 
affirmed the principle in recent cases.” (Emphasis 
supplied) 

In William v. Fears, 179 U.S. 270, 45 L. Ed. 186 (1900), 
the Court was considering a state law which imposed a 
tax upon certain agents doing business within the state. 
The Court held that the right to travel and the right to 
make contracts are rights secured under the due process 
clause of the Constitution, saying at page 188 L. Ed.: : 

“Undoubtedly the right of locomotion, the right to 
remove from one place to another according to in¬ 
clination, is an attribute of personal liberty, and the 
right, ordinarily, of free transit from or through the 
territory of any state is a right secured by the 14th 
Amendment and by other provisions of the Constitu¬ 
tion. 

“And so as to the right to contract. The liberty, of 
which the deprivation without due process of law is 
forbidden, ‘means not only the right of the citizen to 
be free from the mere physical restraint of his per¬ 
son, as by incarceration, but the term is deemed to 
embrace the right of the citizen to be free in the en¬ 
joyment of all his faculties; to be free to use them 
in all lawful ways; to live and work where he will; to 
earn his livelihood by any lawful calling; to pursue 
any livelihood or avocation, and for that purpose to 
enter into all contracts which may be proper, neces- 
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sary and essential to his carrying out to a successful 
conclusion the purposes above mentioned; * * *” (Em¬ 
phasis supplied) 

From the foregoing illustrative cases, it is clear that the 
liberty and property rights protected under the due pro¬ 
cess clause of the Constitution are very broad and inclu¬ 
sive, regardless of whether such rights arise under stat¬ 
utes, ordinances, contracts or otherwise. The due process 
clause of the Constitution protects one in the free enjoy¬ 
ment of all his faculties and the full and complete use and 
enjoyment of all his property and property rights in all 
lawful and proper ways. 

In the present case, Appellants are, through their sav¬ 
ings and home mortgage loan departments, conducting a 
proper and lawful local thrift and home-financing business. 
Section 5(e) of the Home Owners’ Loan Act provides that 
no charter shall be granted to a federal savings and loan 
association “unless the same can be established without 
undue injury to properly conducted existing local thrift 
and home-financing institutions.” This statute gives Appel¬ 
lants a clear statutory right and liberty to conduct their 
business in a lawful manner free from undue injury from 
an unlawfullv chartered federal savings and loan asso- 
ciation. 

In deciding whether the organization of a federal sav- 
ings and loan association here would unduly injure Appel¬ 
lants and other properly conducted existing local thrift 
and home-financing institutions, the Home Loan Bank 
Board was necessarily passing upon a question involving 
a fundamental liberty and a property right of Appellants. 
As was said by this Court in Walker v. Popenoe , supra, 
this was a judicial and not an executive function. “It must 
be exercised according to the ideas of due process implicit 
in the Fifth Amendment.” This judicial function could 
properly be discharged only in a proceeding which would 
afford Appellants all of the protection the law provides, 
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which, in this case, would be a proceeding conducted ; in 
accordance with the provisions of the Administrative Pro¬ 
cedure Act, that being the procedure prescribed by law 
to govern the determination of such matters. Anything 
less than that deprives Appellants of liberty and property 
without due process of law. : 

n. 

i 

The Federal Savings and Loan Association Is Not an 
Indispensable or Even a Proper Party 

Appellees contend that the federal savings and loan 
association should itself be a party to this proceeding 
(A.B. 15, 16). This action was filed on April 25, 1955 
(J.A. 2). The First Federal Savings and Loan Associa¬ 
tion of Clarksburg was not created until July 28, 1955 
(J.A. 47). The association could not possibly have been 
made a party to this action because there was no such 
association at the time the action was started. 

Even if the association had been in existence at that 
time, it would not have been either an indispensable or; a 
proper party. The matter in controversy here is the valid¬ 
ity of the action of the Board in creating the association— 
not something that the association may or may not do if 
it is in fact lawfully created. The Board and the members 
thereof are the only parties who can properly answer for 
the actions of the Board. Certainly the Board cannot, after 
the litigation has been pending several months, create a 
new corporation, with its corporate situs in another juris¬ 
diction, and then compel the Appellants to back up and 
make the new association a party to the litigation. The 
new association was created by the Board while this liti¬ 
gation to determine whether a charter should be issued to 
it was pending. Since it is a pendente lite creature of tlie 
Board, it is bound by the outcome of the litigation, and it 
is neither an indispensable nor a proper party to the 
proceeding. 
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III. 

The Objection for Failure to Follow the Administrative 
Procedure Act Was Timely Made 

This point was covered rather fully in our original brief 
(B. 27-30). However, we did not specifically emphasize 
that the Board in this case actually considered and passed 
upon the objection. 

In its resolution No. 8237, dated March 14, 1955, the 
Board said: 

“Whereas, the complete record of the cause and the 
merits of the application, together with the motion of 
the protestants for reconsideration filed February 17, 
1955, have been duly considered; and 

###*###♦* 

“Now, Therefore, It Is Resolved, that the motion 
for reconsideration filed by protestants on February 
17, 1955 is denied for the reason that Sections 7 and 
S of the Administrative Procedure Act are not appli¬ 
cable to the hearing held herein; and for the further 
reason that the objections to the procedures had in 
said hearing were not timely made.” (J.A. 16, 17) 

This resolution shows that the Board received and duly 
considered the motion and determined that the provisions 
of the Administrative Procedure Act were not applicable. 
The Board then adds that the motion was not timely made. 
However, that is a mere observation, for the resolution 
shows that the Board received, duly considered and acted 
upon the motion. 

The statement of counsel in the Government’s brief also 
shows that the Board fully considered the question of the 
applicability of the Administrative Procedure Act: 

“Since the Board considered that the hearings and 
adjudications provisions of the Administrative Pro¬ 
cedure Act were inapplicable, no attempt was made to 
comply with those statutory requirements.” (A.B. 4) 
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Ill Federal Power Commission v. Colorado Interstate 
Gas Company, 348 U-S. 492, 99 L. Ed. 583 (1955) an objec¬ 
tion was presented to the Court which had not been pre¬ 
sented to the Commission either originally or in the appli¬ 
cation for a rehearing. The Court said it could not con¬ 
sider the objection and spelled out this general rule, page 
593 L. Ed.: 

“We have recognized in more than a few decisions, 
and Congress has recognized in more than a few 
statutes, that orderly procedure and good administra¬ 
tion require that objections to the proceedings of an 
administrative agency be made while it has oppor¬ 
tunity for correction in order to raise issues review- 
able by the courts.” I 

The objection for failure to follow the Administrative 
Procedure Act was presented to the Board originally, was 
considered and ruled upon by the Board, was presented 
in a motion to rehear and was again denied by the Board 
(J.A. 17, IS). This question was properly before the 
Board, was ruled upon by the Board, and is now properly 
before this Court. 

i 

IV. 

The Board's Decision Is Subject to Judicial Review 

Appellees contend that the four standards set out in 
Section 5(e) of the Home Owners’ Loan Act require the 
informed judgment of experts as to future economic con¬ 
ditions in a particular area, the probable trends of home 
mortgage financing, and the degrees to which the policies 
of this statute and the interest of the public will be affected 
without inflicting “undue injury” upon competing thrift 
and home-financing institutions. They further contend 
that a judgment on these factors is not one of fact but of 
opinion in a specialized, technical field, and that they are 
not entirely susceptible of proof or disproof. This con¬ 
tention is refuted by a mere reference to the numerous 
commissions set up in the Federal government to deter- 
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mine issues that are complex and require expert opinions 
and sound judgment. For example, the Federal Power 
Commission, the Federal Trade Commission, the Securities 
and Exchange Commission and the Interstate Commerce 
Commission are all required by law to determine in ad¬ 
judication proceedings questions that are equally difficult 
and equally technical, yet all of these matters are deter¬ 
mined in quasi-judicial proceedings and their determina¬ 
tions are subject to judicial review. 

Appellees assume that the phrase in the judgment of 
the Board , appearing in the second of the four requirements 
of Section 5(e) of the Home Owners’ Loan Act, applies to 
all four of the requirements. A mere reading of the Act 
suffices to show that this contention is wholly erroneous. 
The phrase applies only to the requirement in which it 
appears, and even then the Board must exercise a reason¬ 
able judgment. 

Appellees again assume that Appellants have suffered 
no legal wrong because they have no legal right to be free 
from competition (A.B. 26). That misconceives the theory 
and purpose of this action. Appellants are complaining 
that their right to be free from undue injury has been 
determined adversely in a proceeding which did not afford 
them due process of law. 

Other questions raised in part V of Appellees’ brief are 
answered in our original brief. 


V. 

Appellants Are Properly Conducted Existing Local Thrift and 
Home-Financing Institutions Within the Meaning of Sec¬ 
tion 5(e) of the Home Owners' Loan Act 

Section 5(e) of the Home Owners’ Loan Act (12 U.S.C. 

1464(e)) provides: 

“No charter shall be granted except to persons of 
good character and responsibility, nor unless in the 
judgment of the Board a necessity exists for such an 
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institution in the community to be served, nor unless 
there is a reasonable probability of its usefulness and 
success, nor unless the same can be established with¬ 
out undue injury to properly conducted existing local 
thrift and home-financing institutions.” 

Appellees contend that Appellants are not “properly 
conducted existing local thrift and home-financing institu¬ 
tions” within the meaning of Section 5(e), and that, there¬ 
fore, they have no standing to sue (A.B. 11, 12, 13). We 
submit that Appellants are properly conducted local thrift 
and home-financing institutions within the meaning of 
Section 5(e), and that this is evident from the plain mean¬ 
ing of the words as applied to the activities of Appellants. 

It is a general rule for statutorv construction that words 
of a statute will be interpreted in their ordinary accepta¬ 
tion and significance and the meaning commonly attributed 
to them. 77. S. v. Cooyer Corporation , 312 U.S. 600, 85 1 
Ed. 1071 (1941). According to Webster’s New Interna¬ 
tional Dictionary (unabridged) 1948, “thrift” means “sav¬ 
ings accumulated through frugality.” According to the 
same source “finance” means “to conduct the finance of ; 
to provide capital for.” Applying these commonly acr 
cepted meanings to the phrase “existing local thrift and 
home-financing institutions” it may be paraphrased to 
mean “existing local institutions encouraging savings ac¬ 
cumulated through frugality and providing capital for 
home-financing.” This is an exact description of a large 
segment of the business of each of Appellants. As of De¬ 
cember 31, 1954, Appellants had outstanding the follow¬ 
ing amounts of home mortgage loans and savings time 
deposits, as shown by paragraph 15 of the Complaint 
herein: 
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Home Mortgage 
Loans 

“The Union National Bank of 

Time and Sav¬ 
ings Deposits 

Clarksburg 

The Empire National Bank of 

$4,300,077.47 

$8,311,725.25 

Clarksburg 

The Merchants National Bank 

2,541,116.69 

of 

S,416,295.53 

IVest Virginia at Clarksburg 

754,293.12 

2,372,290.51 

Bridgeport Bank 

570,622.16 

1,196,603.53 

First National Bank at Salem 

172,764.03 

546,737.74 

The Harrison County Bank 
Community Savings and Loan 

170,610.32 

633,763.31 

Company 

28,392.00 

428,636.77” 
(J.A. 5, 6) 


Appellants encourage thrift by furnishing a safe method 
of investment for thrift savings, by paying interest there¬ 
on, and by actively advertising and soliciting for such 
accounts (J.A. 7). Furthermore, they encourage home¬ 
financing by providing funds for conventional mortgages 
and mortgages insured by the Federal Housing Adminis¬ 
tration (J.A. 5, 6). 

The conditions leading to the passing of the Home 
Owners’ Loan Act of 1933 are well remembered. During 
the depression home-financing was in a critically chaotic 
condition. In many areas of the country money for home¬ 
financing was completely unavailable, while in others it 
remained in sufficient abundance. Congress undertook to 
add to the nation’s home-financing institutions. The pre¬ 
amble of the Home Owners’ Loan Act of 1933 reads in 
part as follows (48 Stat. 128): 

“To provide emergency relief with respect to home 
mortgage indebtedness, to refinance home mortgages, 
to extend relief to the owners of homes occupied by 
them and who are unable to amortize their indebted¬ 
ness elsewhere * * 

Since the purpose of Congress was to aid the nation’s 
home-financing resources and provide money to owners of 
homes who were unable to amortize their indebtedness 
elsewhere, Congress obviously did not intend that the new 
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mutual associations should be chartered in instances in 
which it would unduly interfere with and reduce the effec¬ 
tiveness of existing home-financing institutions. To do so 
would be defeating the Congressional purpose. 

Congress’ intention in this respect is made evident by a 
reading and a comparison of Section 5(a) and Section 5(e) 
of the Act. Section 5(a) of the Act provides for the or¬ 
ganization, incorporation and operation of “local mutual 
thrift and home-financing institutions.” The intent is quite 
clearly expressed that mutual institutions are to be estab¬ 
lished. However, when Congress came to drafting Section 
5(e) of the Act, it prohibited the chartering of such in¬ 
stitutions except under certain stated conditions. Congress 
prohibited their establishment when it would unduly inter¬ 
fere with existing institutions furnishing local home¬ 
financing services through means of local savings. In doing 
so, Congress chose words that made it clear through the 
omission of the word “mutual” that the prohibition did 
not depend upon whether the existing institution was 
mutually formed, but upon whether the institution did in 
fact function as a thrift and home-financing institution; 
Indeed, Senator Bulkley, who was floor manager of the 
bill that became the Home Owners’ Loan Act, said in ex-^ 
plaining the purpose of the Act on the floor of the Senate: 

“The bill also provides for the Home Loan Bank 
Board to charter Federal savings-and-loan associa¬ 
tions in communities not now served by any institution; 
or other lender on homes * * *.”77 Cong. Rec. 4974. ; 

Appellees attempt to make much of the fact that Con-' 
gress also chose to use the phrase “local thrift and home¬ 
financing institutions” in Section 6 of the Act. Section 6; 
of the Act appropriates and authorizes the sum of $S50,000 
which the Board is authorized to expend for the promotion 
and development of such institutions. The government savs : 
that since no one can contend that that provision author- : 
izes the Board to expend money for the encouragement; 


! 
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and promotion of commercial banks or industrial loan 
companies, it follows that Congress did not have these 
institutions in mind when it used the same phrase in Sec¬ 
tion 5(e). A reading of Section 6 in its entirety, however, 
explodes this theory. Section 6 makes it quite clear that 
that section provides aid to the new federal associations 
and “similar associations organized under local laws.” 
(Italics added) Thus, read in the context of Section 6, it 
is perfectly clear what was meant by local thrift and home¬ 
financing institutions in that section. However, Section 
5(e) shows no such intention, and the ordinary meaning 
of the words, the legislative history of the Act and the 
conditions existing when the Act was enacted indicate 
quite clearly that institutions exercising the functions of 
thrift and home-financing institutions were included within 
the meaning of the phrase as used there. 

The proposition that the Board’s decision is not sup¬ 
ported by substantial evidence is dealt with fully in our 
original brief. 
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CONCLUSION 

i 

It is, therefore, respectfully submitted that the judg¬ 
ment of the lower court should be reversed; that Appel¬ 
lants’ cross-motion for summary judgment made in the 
court below should be granted; and that the order of the 
Home Loan Bank Board complained of in this cause should 
be reversed, set aside and further proceedings thereunder 
enjoined. 
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